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SUPERFUND  AND  SMALL  BUSINESS:  IS  THE 
CURRENT  SYSTEM  FAIR? 


TUESDAY,  SEPTEMBER  28,  1993 

House  of  Representatives, 
Subcommittee  on  the  Development  of  Rural 
Enterprises,  Exports,  and  the  Environment, 

Committee  on  Small  Business, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2359-A,  Rayburn  House  Office  Building,  Hon.  Bill  Sarpalius  (chair- 
man of  the  subcommittee)  presiding. 

Chairman  Sarpalius.  The  buzzer  just  went  off  for  a  vote,  so  I  am 
going  to  run  over  there  and  cast  this  journal  vote  quickly,  and  I  am 
sure  that  is  where  some  of  the  other  Members  are  going  as  well. 

So,  if  you  all  will  be  patient,  I  will  be  back  in  about  10  or  15  min- 
utes. Thank  you. 

[Recess.] 

Chairman  Sarpalius.  The  subcommittee  on  Small  Business  on 
Rural  Enterprises,  Exports,  and  the  Environment  will  come  to 
order. 

This  subcommittee  has  held  two  hearings  on  Superfund  this 
summer.  In  those  hearings,  small  businesses  testified  that  Super- 
fund  settlements  simply  do  not  work.  Settlements  do  not  occur 
early  enough  in  the  process,  they  do  not  offer  enough  protection 
from  third-party  suits,  and  they  do  not  protect  businesses  against 
future  liability. 

What  we  have  is  a  legal  mess.  Superfund  has  become,  without  a 
doubt,  an  attorney's  favorite  dream  and  a  businessman's  worst 
nightmare. 

To  date,  we  have  spent  over  $20  billion  to  cleanup  less  than  200 
sites,  and  of  that  $20  billion,  $4  billion  went  right  off  the  top  to 
legal  fees.  The  number  of  Superfund  sites  is  expected  to  reach  2,000 
by  the  year  2000.  The  cost  of  cleaning  up  all  of  these  sites  will 
reach  over  $1  trillion  over  the  next  50  years. 

One  trillion  dollars  is  a  number  that  tends  to  go  over  our  heads, 
but  to  put  that  into  perspective,  we  could  provide  a  40-hour-a-week 
minimum  wage  paycheck  for  every  person  in  the  world.  With  $1 
trillion,  we  could  build  a  swimming  pool  in  the  backyard  of  every 
home  in  the  United  States. 

Where  are  we  supposed  to  come  up  with  a  trillion  dollars  at  the 
same  time  we  are  trying  to  trim  our  budgets  and  eventually  some 
day  have  a  balanced  budget. 

(l) 


Unfortunately,  the  system  is  designed  to  come  up  with  this 
money  from  small  businesses.  Here  is  a  country,  on  one  hand, 
where  we  are  trying  to  find  ways  to  stimulate  small  businesses  and 
help  small  businesses  grow,  and  on  the  other  hand,  we  have  cre- 
ated a  giant  bureaucracy  that  is  closing  thousands  of  small  busi- 
nesses across  this  country. 

It  is  small  businesses  that  the  Superfund  is  hurting  most.  Small 
businesses  hired  these  licensed  companies  to  dispose  of  their  haz- 
ardous waste,  yet  legal  waste  sites  are  being  named  as  Superfund 
sites  pulling  those  businesses  into  the  endless  web  of  litigation. 

Today,  the  Environmental  Protection  Agency  will  give  its  side  of 
the  story.  In  addition,  the  General  Accounting  Office  will  provide 
us  with  an  overview  of  EPA's  use  of  de  minimis  and  other  settle- 
ment procedures. 

To  give  you  an  example  of  the  testimonies  we  have  heard  in  the 
past,  we  heard  from  one  gentleman  who  came  before  this  commit- 
tee who  was  named  as  a  PRP  when  they  found  his  company's  logo 
on  a  jar  of  glue  about  this  size.  For  two  jars  of  glue  his  settlement 
was  $22,000.  He  spent  $80,000  in  legal  fees.  As  of  this  time,  he  has 
now  spent  over  $102,000  for  two  jars  of  glue,  and  he  has  still  not 
settled.  It  is  a  real  problem  that  this  committee  is  trying  to  deal 
with  for  small  businesses. 

We  have  been  working  in  conjunction  with  Energy  and  Com- 
merce, with  Chairman  Dingell  and  Chairman  Swift.  It  is  our  hope 
that  in  this  session  of  Congress  we  will  find  some  relief  for  small 
businesses. 

[Chairman  Sarpalius'  statement  may  be  found  in  the  appendix.] 

Chairman  Sarpalius.  We  will  first  hear  from  Mr.  Hembra.  Mr. 
Richard  Hembra  is  the  Director  of  Environmental  Protection 
Issues  for  the  Resources,  Community,  and  Economic  Development 
Division  under  the  General  Accounting  Office. 

Then  we  will  hear  from  Mr.  Steve  Herman,  Assistant  Adminis- 
trator of  the  Office  of  Enforcement  at  the  Environmental  Protec- 
tion Agency. 

In  addition,  we  will  hear  today  from  Ms.  Pamela  Hill,  Deputy  Re- 
gional Counsel,  and  Mr.  Merril  Hohman,  Waste  Management  Divi- 
sion Director.  Both  are  here  representing  EPA's  region  I  and  are 
available  to  answer  questions  when  the  time  comes. 

Mr.  Hembra. 

STATEMENT  OF  RICHARD  L.  HEMBRA,  DIRECTOR,  ENVIRONMEN- 
TAL PROTECTION  ISSUES,  RESOURCES,  COMMUNITY,  AND  ECO- 
NOMIC DEVELOPMENT  DIVISION,  GENERAL  ACCOUNTING 
OFFICE,  ACCOMPANIED  BY  BRUCE  SKUD,  AND  JAMES  F.  DON- 
AGHY,  ASSISTANT  DIRECTOR,  SUPERFUND  ISSUES 

Mr.  Hembra.  Before  I  begin,  Mr.  Chairman,  I  would  like  to  intro- 
duce Bruce  Skud  on  my  far  right.  Mr.  Skud  is  from  our  Boston  re- 
gional office  and  has  been  leading  the  work  that  we  have  been 
doing  on  transaction  costs-related  issues.  Next  to  me  is  Mr.  Jim 
Donaghy,  Assistant  Director  for  Superfund  Issues  with  a  lot  of  the 
work  that  he  is  managing,  focusing  on  the  settlement  and  cost  re- 
covery area. 


With  your  permission,  Mr.  Chairman,  I  would  like  to  submit  a 
full  statement  for  the  record  and  just  provide  some  highlights  at 
this  time. 

Chairman  Sarpalius.  Fine. 

Mr.  Hembra.  We  do  appreciate  the  opportunity  to  discuss  the 
tools  available  to  EPA  in  reducing  the  costs  of  settling  cleanup  li- 
ability at  Superfund  sites. 

As  you  know,  allocating  cleanup  costs  can  be  difficult  and  expen- 
sive, involving  hundreds,  if  not  thousands,  of  parties.  At  some  sites, 
defendants  have  included  contributors  of  minuscule  amounts  of 
waste,  such  as  fast  food  restaurants,  a  Little  League,  and  even  an 
Elks  Club.  To  help  parties  reach  settlements,  EPA  was  given  au- 
thority 7  years  ago  to  use  transaction  cost-reducing  tools  such  as  de 
minimis  settlements,  nonbinding  allocations  of  responsibility, 
mixed  funding,  and  alternative  dispute  resolution.  To  date,  those 
tools  have  been  used  at  relatively  few  sites. 

For  example,  there  are  more  than  1,000  Superfund  sites,  and 
EPA  has  only  completed  105  de  minimis  settlements  at  71  sites, 
and  few  of  those  early  in  the  enforcement  process  when  they  can 
reduce  small  waste  contributors'  costs  the  most.  In  addition,  EPA 
has  prepared  nonbinding  allocations  of  responsibility  at  only  five 
sites,  completed  16  mixed  funding  agreements,  and  used  alternative 
dispute  resolution  at  30  sites. 

Although  our  review  of  EPA's  use  of  the  settlement  tools  is  not 
yet  complete,  let  me  shed  some  light  on  what  is  behind  EPA's  track 
record.  Quite  simply,  until  recently,  EPA  has  not  promoted  the  use 
of  settlement  tools  because  they  were  viewed  as  either  inconsistent 
with  the  Superfund  liability  doctrine,  expensive  to  use,  or  diverted 
EPA  resources  from  efforts  to  achieve  cleanups.  Let  me  cite  a  few 
examples. 

Regarding  de  minimis  settlements,  the  resource  issue  for  EPA  re- 
gions appears  to  be  a  major  impediment.  In  one  de  minimis  settle- 
ment involving  170  parties,  EPA  recorded  spending  $723,000  and 
incurring  3,300  hours  of  staff  time.  However,  EPA  does  not  usually 
collect  information  on  the  cost  of  achieving  de  minimis  settlements, 
nor  has  it  routinely  targeted  funding  to  regions  to  facilitate  their 
use. 

Certain  policies  until  recently  also  made  it  difficult  for  minor 
contributors  of  waste  to  qualify  for  de  minimis  settlements.  For  ex- 
ample, before  reaching  a  settlement,  EPA  had  to  rank  the  waste 
contributions  of  all  the  PRP's.  However,  such  rankings  were  possi- 
ble at  only  a  small  percentage  of  the  sites. 

In  addition,  the  settlement  tool  has  not  been  effective  in  protect- 
ing de  micromis  parties — local  community  groups  or  mom  and  pop 
businesses  from  liability. 

In  the  case  of  nonbinding  allocations  of  responsibility,  although 
EPA  guidance  requires  that  PRP's  be  informed  early  in  the  process 
about  this  service,  it  has  not  been  used  because  EPA  believes  that 
most  PRP's  will  not  rely  on  EPA's  cost  allocation.  However,  recent 
information  suggests  to  us  that  PRP's  may  be  more  willing  to 
accept  the  nonbinding  allocations  of  responsibility  than  EPA  has 
assumed. 

Looking  at  mixed  funding,  EPA  has  not  promoted  its  use  out  of 
legitimate  concerns  that  it  would  weaken  the  program's  joint-and- 


several-liability  standard.  In  our  view,  given  the  inherent  risk  to 
the  Fund  associated  with  mixed  funding,  a  continued  cautious  ap- 
proach by  EPA  makes  sense. 

EPA's  limited  use  of  alternative  dispute  resolution  seems  linked 
to  a  belief  by  program  managers  that  it  entails  additional  work 
and  expense  which  primarily  benefits  the  PRP's.  However,  we  have 
found  that  alternative  dispute  resolution  may  have,  in  fact,  elimi- 
nated costs  incurred  in  preparing  a  case  for  justice  referral  and 
those  costs  associated  with  protracted  negotiations. 

As  concerns  over  Superfund  transaction  costs  have  grown,  EPA 
has  stepped  up  the  pace  of  de  minimis  settlements  and  2  months 
ago  announced  a  number  of  initiatives  that  should  address  many  of 
the  concerns  I  have  identified  this  morning.  Whether  these  initia- 
tives ultimately  result  in  more  effective  use  of  EPA's  settlement 
tools  will  depend  on  how  well  EPA  manages  this  effort.  Neverthe- 
less, we  commend  EPA  for  its  actions  and  have  now  focused  the  re- 
mainder of  our  work  on  examining  EPA's  plans  for  implementing 
its  newly  announced  initiatives. 

Mr.  Chairman,  with  that  I  will  turn  it  over  to  Mr.  Herman  from 
EPA. 

[Mr.  Hembra's  statement  may  be  found  in  the  appendix.] 

STATEMENT  OF  STEVEN  A.  HERMAN,  ASSISTANT  ADMINISTRA- 
TOR FOR  ENFORCEMENT,  U.S.  ENVIRONMENTAL  PROTECTION 
AGENCY 

Mr.  Herman.  Thank  you,  Mr.  Chairman.  Thank  you  for  inviting 
me  to  appear  before  your  Subcommittee  on  Rural  Enterprises,  Ex- 
ports, and  the  Environment  to  discuss  the  Comprehensive  Environ- 
mental Response  Compensation  and  Liability  Act,  or  Superfund. 

As  you  noted,  I  am  joined  by  Pamela  Hill,  who  is  the  Deputy  Re- 
gional Counsel  from  region  I,  and  Merril  Hohman,  who  is  the 
Waste  Management  Division  Director,  also  from  region  I.  They  are 
both  people  who  are  quite  expert  in  Superfund  and  are  out  there 
day  in  and  day  out  working  on  the  program,  and  who  I  think  will 
be  of  great  assistance  to  you. 

As  you  may  be  aware,  Administrator  Browner  has  committed  to 
submitting  Superfund  reauthorization  legislation  to  Congress  in 
November.  The  Administrator  has  made  CERCLA  reauthorization 
a  high  priority  at  EPA. 

Over  the  past  6  months,  EPA  has  been  engaged  in  a  very  active 
effort  to  take  a  comprehensive  look  at  the  current  program  and 
how  it  can  and  should  be  reformed.  As  part  of  our  examination  of 
the  Superfund  Program,  we  have  undertaken,  in  June,  a  set  of  ad- 
ministrative improvements  which  were  noted  by  Mr.  Hembra. 
These  improvements  represent  steps  we  can  take  immediately  to 
ensure  greater  fairness,  enhanced  cleanup  effectiveness,  and  en- 
hanced public  involvement  in  the  Superfund  Program. 

I  will  outline  two  of  those  administrative  improvements  that 
foster  small  waste  contributor  settlements  and  that  may  be  of  par- 
ticular interest  to  the  members  of  the  subcommittee.  They  are: 
First,  simplifying  de  minimis  eligibility  requirements;  and  second, 
establishing  criterion  for  de  micromis  settlements.  First,  however, 


let  me  describe  very  briefly  the  Superfund  reauthorization  process 
that  EPA  has  been  leading. 

Administrator  Browner  has  asked  the  National  Advisory  Council 
on  Environmental  Policy  and  Technology,  NACEPT,  to  convene  a 
subcommittee  to  examine  all  of  the  major  issues  involved  in  Super- 
fund  reauthorization.  The  NACEPT  subcommittee  is  comprised  of 
representatives  of  all  of  the  major  stakeholders  in  the  Superfund 
Program,  including  representatives  of  small  businesses,  States,  mu- 
nicipalities, industry,  environmentalists,  and  communities. 
NACEPT  has  held  five  public  meetings  and  heard  extensive  com- 
ments covering  issues  such  as  liability,  remedy  selection,  State  role, 
community  involvement,  economic  redevelopment,  and  environ- 
mental justice.  The  committee  will  brief  Administrator  Browner 
next  week  on  their  recommendations. 

This  outreach  effort  has  been  tremendously  useful  as  we  seek  to 
gain  consensus  on  how  best  to  reform  Superfund.  EPA  Deputy  Ad- 
ministrator Robert  Sussman,  who  has  the  responsibility  for  over- 
seeing all  of  the  elements  of  our  reauthorization  effort,  also  chairs 
an  interagency  policy  committee  under  the  aegis  of  the  Office  of 
Environmental  Policy  at  the  White  House.  The  interagency  policy 
committee  is  comprised  of  policy  level  officials  from  interested  Fed- 
eral agencies  and  meets  every  2  weeks.  The  interagency  committee 
has  established  work  groups  to  further  explore  issues  of  concern  to 
Federal  agencies.  As  NACEPT  has  reached  out  to  outside  interests, 
the  policy  committee  coordinates  the  viewpoints  of  the  Federal 
stakeholders. 

EPA  has  also  formed  an  internal  legislative  task  force  to  develop 
options  and  recommendations  to  the  Administrator  and  the  Deputy 
Administrator.  Again,  the  work  groups  of  the  legislative  task  force 
cover  the  major  Superfund  issues:  Liability,  remedy  selection,  fi- 
nancing, community  involvement,  economic  redevelopment,  and  en- 
vironmental justice. 

Of  course,  we  also  appreciate  the  need  to  work  closely  with  the 
Congress  throughout  this  broad-reaching  effort.  We  are  eager  to  in- 
corporate your  suggestions  and  to  heed  the  advice  of  this  and  other 
congressional  committees  as  we  develop  our  Superfund  proposal. 

I  would  now  like  to  move  to  a  discussion  of  CERCLA's  liability 
scheme  and  enforcement  program.  As  you  know,  the  most  funda- 
mental principle  of  CERCLA's  enforcement  program  has  been  that 
the  parties  responsible  for  the  release  of  hazardous  substances  at  a 
site  should  be  responsible  for  cleanup.  Administrator  Browner,  in 
testimony  before  Congress,  has  pledged  to  preserve  this  principle  of 
site-specific,  polluter-pays  liability. 

The  current  liability  scheme — strict,  usually  joint  and  several — is 
widely  recognized  as  a  powerful  tool  for  assuring  proper  waste  han- 
dling and  disposal  practices.  However,  some  parties,  especially 
small  waste  generators,  consider  aspects  of  it  to  be  unfair.  Con- 
gress, in  1986,  provided  EPA  with  settlement  authorities  under  sec- 
tion 122  of  CERCLA  to  make  Superfund  enforcement  fairer  and 
more  cost  effective.  One  of  these  provisions  is  the  authority  to 
reach  financial  settlements  with  parties  whose  contribution  of  haz- 
ardous substances  at  a  site  is  minimal  in  volume  and  toxicity,  rela- 
tive to  other  hazardous  substances  at  the  site.  This  is  known  as  de 
minimis    settlement    authority.    Responsible    parties    who    resolve 


their  liability  through  de  minimis  settlements  are  protected  from 
contribution  actions  by  other  responsible  parties  and  generally 
have  reduced  transaction  costs. 

Since  1986,  EPA  has  entered  into  105  final  de  minimis  settle- 
ments, with  over  5,200  parties  at  71  different  Superfund  sites.  Al- 
though EPA  has  given  significant  emphasis  recently  to  entering 
into  de  minimis  settlements,  there  have  been  obstacles  to  broader 
use  of  this  authority.  Obtaining  de  minimis  settlements  can  be  very 
resource  intensive,  and  EPA  generally  realizes  a  small  enforcement 
return  on  every  dollar  spent  securing  the  settlements. 

Obtaining  de  minimis  settlements  must  be  weighed  against  con- 
ducting cleanups  with  major  waste  contributors,  enforcing  orders, 
and  recovering  cleanup  costs.  Also,  doing  de  minimis  settlements 
early  in  the  process  in  order  to  lower  transaction  costs  means  set- 
tling prior  to  establishing  with  certainty  what  viable  parties  will  be 
available  to  perform  or  fund  the  cleanup.  Because  complete  infor- 
mation may  not  be  available  on  individual  waste  contributors,  it  is 
often  difficult  to  establish  who  is  eligible  for  a  de  minimis  settle- 
ment. 

As  part  of  the  administrative  improvements  announced  in  June, 
EPA  has  made  the  early  de  minimis  settlement  process  more  flexi- 
ble and  attractive  to  both  EPA  and  responsible  parties.  We  have 
issued  guidelines  on  methods  to  facilitate  early  settlements  with  de 
minimis  parties  and  to  streamline  the  de  minimis  settlement  proc- 
ess. 

The  new  policy,  for  instance,  states  that  it  is  no  longer  necessary 
to  prepare  a  waste-in  list  or  volumetric  ranking  before  considering 
a  de  minimis  settlement.  It  also  offers  greater  assistance  to  de  min- 
imis parties  to  facilitate  formation  of  a  de  minimis  group. 

EPA  also  issued  guidance  facilitating  settlements  with  de  micro- 
mis,  or  truly  tiny  parties.  The  guidance  specifically  suggests  that 
the  de  micromis  settlements  may  be  especially  appropriate  for 
small  businesses,  associations,  and  nonprofit  organizations. 

EPA  has  announced  the  goal  of  35  de  minimis  settlements  in 
fiscal  year  1994.  Our  regional  offices  have  been  fully  involved  in  de- 
veloping the  guidance  and  in  determining  potential  candidates  for 
de  minimis  settlements.  We  believe  EPA  has  achieved  substantial 
success  through  the  use  of  de  minimis  settlements,  and  are  confi- 
dent that  our  administrative  improvements  will  further  instill  fair- 
ness and  efficiency  in  the  Superfund  Program. 

Following  Ms.  Hill's  statement,  Mr.  Chairman,  I  will  be  glad  to 
answer  any  questions  you  may  have.  Thank  you. 

[Mr.  Herman's  statement  may  be  found  in  the  appendix.] 

Chairman  Sarpalius.  Ms.  Hill. 

STATEMENT  OF  PAMELA  A.  HILL,  DEPUTY  REGIONAL  COUNSEL, 
REGION  I,  U.S.  ENVIRONMENTAL  PROTECTION  AGENCY 

Ms.  Hill.  Thank  you  for  the  opportunity  to  appear  before  you, 
and  good  morning. 

Region  I  covers  the  six  New  England  States.  In  them  are  78  non- 
Federal  sites  on  the  Superfund  National  Priorities  List.  Region  I 
has  long  been  committed  to  entering  de  minimis  settlements  in  ap- 
propriate cases.  We  have  entered  a  significant  number  of  these 


since  the  1986  Superfund  amendments  provided  the  de  minimis 
tool. 

Specifically,  we  have  entered  24  settlements  with  de  minimis 
waste  contributors  at  14  sites.  These  settlements  have  resolved  the 
liability  of  almost  1,300  parties  and  have  resulted  in  the  realization 
of  over  $50  million  applied  to  the  cleanup  of  hazardous  substances 
at  these  sites.  Two  more  de  minimis  settlements,  involving  530  par- 
ties and  over  $13  million,  are  awaiting  entry  by  the  courts.  All  told, 
region  I  has  negotiated  settlements  totaling  $63  million  with  over 
1,800  de  minimis  parties. 

In  addition  to  these,  we  are  currently  developing  a  settlement  in- 
volving about  1,000  de  minimis  parties  out  of  a  total  of  1,600  at  a 
particular  site.  I  am  sure  that  many  small  businesses  have  partici- 
pated in  these  settlements. 

Region  I  believes  that  de  minimis  settlements  can  be  an  effective 
means  for  resolving  the  liability  of  small  volume  contributors  at 
Superfund  sites.  Use  of  these  tools  promotes  fairness  to  both  small 
and  large  parties  and  reduces  transaction  costs  for  them  and  for 
the  EPA  as  well.  We  believe  that  the  administrative  improvements 
to  Superfund  recently  announced  by  the  Agency  will  make  use  of 
de  minimis  settlements  more  attractive  by  reducing  the  effort  and 
expense  involved. 

We  are  grateful  for  the  opportunity  to  appear  before  you,  and  we 
welcome  any  questions  you  might  have. 

Chairman  Sarpalius.  Mr.  Hohman. 

STATEMENT  OF  MERRIL  S.  HOHMAN,  DIRECTOR,  WASTE  MAN- 
AGEMENT DIVISION,  REGION  I,  ENVIRONMENTAL  PROTECTION 
AGENCY 

Mr.  Hohman.  I  have  no  formal  opening  statement.  I  would  just 
say  I  am  glad  to  be  here,  and  hopefully  we  can  answer  your  ques- 
tions and  be  of  some  help  to  the  committee  in  your  deliberations. 

Chairman  Sarpalius.  Thank  you. 

Let  me  begin  with  Mr.  Hembra;  did  I  pronounce  that  right? 

Mr.  Hembra.  That  is  correct. 

Chairman  Sarpalius.  In  your  testimony,  you  mentioned  retroac- 
tive administrative  procedures  in  making  settlements  difficult.  Tell 
me  what  you  mean  by  that. 

Mr.  Donaghy.  I  think,  Mr.  Chairman,  if  I  may,  our  statement 
discussed  some  requirements  that  were  in  the  EPA  procedures  that 
were  used  up  until  recently  that  eliminated  the  potential  for  using 
de  minimis  settlements.  The  old  procedures  required  that  EPA  be 
able  to  produce  what  they  call  a  waste-in  list  of  sites.  That  is  a  list 
which  would  show  the  relative  waste  contributions  of  all  parties  at 
the  sites. 

That  kind  of  data  in  that  kind  of  detail  exists  for  only  a  small 
proportion  of  the  sites,  or  less  than  half,  certainly.  So,  that  rule 
was  limiting  the  number  of  sites  where  de  minimis  settlements 
could  be  used. 

That  rule  was  recently  changed,  as  Mr.  Herman  mentioned,  to 
drop  that  requirement.  I  think  the  current  rule  now  requires  only 
that  EPA  have  information  on  the  waste  contributed  by  a  party 


and  some  information  on  the  total  amount  of  waste  deposited  at  a 
site. 

Chairman  Sarpalius.  OK. 

Mr.  Herman,  do  you  want  to  respond  to  that? 

Mr.  Herman.  Yes,  Mr.  Chairman;  I  would  just  say  that  the  infor- 
mation that  Mr.  Donaghy  stated  was  correct,  that  we  have  changed 
our  policy,  and  that  we  no  longer  have  to  know  the  specific 
amounts  that  everybody  has  contributed  at  the  site. 

We  have  to  know  the  amount  that  the  particular  party,  the  de 
minimis  party  has  contributed,  plus  what  the  total  volume  of  the 
site  is,  and  then  we  can  make  a  determination  of  whether  it  is  de 
minimis.  We  think  that  will  greatly  assist  the  process  of  moving 
these  settlements  along  and  making  them  viable. 

Mr.  Hembra.  I  might  also  mention,  Mr.  Chairman,  prior  to  the 
new  guidance  that  the  EPA  put  out  in  the  July  timeframe  of  this 
year,  you  had  the  problem  with  trying  to  come  up  with  the  waste- 
in  list,  and  the  tendency  was  to  try  to  settle  with  a  group  of  de 
minimis  parties  as  opposed  to  being  able  to  settle  with  a  specific 
party.  That  now  has  changed.  So,  there  are  a  number  of  require- 
ments that  are  in  place  and  being  practiced  in  the  EPA  regions 
prior  to  July  of  1993  that — with  the  new  guidance  both  with  regard 
to  de  minimis  parties  and  what  was  in  the  absence  of  any  guidance 
at  all  on  de  micromis  parties  which  they  now  have  guidance  on — 
should  position  the  agency  to  deal  with  some  of  the  specific  prob- 
lems you  noted  in  your  opening  address,  especially  with  regard  to 
the  very  small  contributors. 

In  the  past,  EPA,  especially  with  regard  to  de  micromis  parties, 
basically  did  not  try  to  go  after  them,  which  made  EPA's  job  easier 
because  they  could  focus  on  the  de  minimis  and  de  maximis  par- 
ties, but,  unfortunately,  it  kind  of  left  the  de  micromis  parties 
hanging  out  there  and  susceptible  to  third-party  suits,  which  even 
if  ultimately  the  amount  of  reimbursement  that  party  would  have 
to  submit  for  cleanup  contributions  in  terms  of  the  waste  was 
small,  it  was  usually  far  surpassed  by  the  amount  of  legal  costs 
that  de  micromis  party  would  have  to  incur  in  that  settlement 
action. 

Chairman  Sarpalius.  Mr.  Herman,  out  of  all  EPA's  de  minimis 
settlements  up  to  this  time,  how  many  of  those  settlements  are 
clear  and  final  where  businesses  don't  have  to  worry  about  any 
other  lawsuits  or  litigation  regarding  the  particular  site? 

Mr.  Herman.  There  are  105  de  minimis  settlements  we  count  as 
final.  We  think  the  setting  parties  are  protected  from  contribution 
actions. 

Chairman  Sarpalius.  Of  those  135,  are  they  still 

Mr.  Herman.  Mr.  Chairman,  I  am  sorry,  105. 

Chairman  Sarpalius.  Of  those  105,  are  those  involved  still  vul- 
nerable to  suite  by  other  businesses  that  are  associated  with  those 
cleanup  sites  or  are  these  settlements  completely  final? 

Ms.  Hill.  They  receive  what  is  called  "contribution  protection." 
They  are  insulated  from  further  suits  by  virtue  of  contribution  pro- 
tection. 

Chairman  Sarpalius.  OK.  One  of  the  complaints  we  heard  a  lot 
about  from  small  businesses  that  came  before  this  committee  was 
that  once  they  are  tied  up  in  one  of  these  sites  as  far  as  any  future 


financing  for  their  businesses,  any  opportunities  of  expansion  or 
growth,  that  business  at  that  point  is  basically  stopped.  They  find 
themselves  from  that  point  on  trying  to  survive  in  a  courtroom. 

Now,  are  you  telling  me  that  those  involved  in  the  105  settle- 
ments that  they  can  now  be  approved  for  a  loan,  and  they  don't 
have  to  worry  about  any  possible  lawsuits  down  the  road? 

Ms.  Hill.  That  is  generally  a  fair  statement. 

Chairman  Sarpalius.  OK. 

Mr.  Herman.  I  don't  think  we  would  say  they  are  free  from  law- 
suits. People  try  to  sue.  But  in  settling  with  these  parties,  we  think 
we  have  relieved  them  of  liability  at  that  point. 

Chairman  Sarpalius.  OK.  We  have  105  settlements  completed. 
How  many  of  them  do  you  still  have  in  front  of  you  that  you  have 
to  deal  with? 

Mr.  Hohman.  You  mean  ones  that  are  pending?  I  would  think 
that  certainly  the  number  would  be  at  least  35,  which  is  the  com- 
mitment all  of  the  regions  have  made  together  for  this  fiscal  year. 
So,  at  some  point,  either  in  the  process  right  now  or  very  imminent 
in  the  process,  it  would  be  a  total  of  about  35  possible  settlements. 

Mr.  Herman.  You  were  asking  how  many  sites  are  there  where 
there  is  no  settlement? 

Chairman  Sarpalius.  No;  I  am  talking  about  how  many  de  mini- 
mis settlements  are  you  trying  to  reach  right  now? 

Mr.  Herman.  Right  now  we  have  targeted  35  sites  across  the 
country,  which  we  think  are  good  sites  for  de  minimis  settlements. 

Chairman  Sarpalius.  All  right.  Out  of  each  one  of  those  sites, 
how  many  businesses  are  affected? 

Mr.  Herman.  I  don't  know  right  now,  Mr.  Chairman.  I  can  try 
and  get  it  for  you. 

[The  information  may  be  found  in  the  appendix.] 

Chairman  Sarpalius.  How  many  Superfund  sites  are  there? 

Mr.  Herman.  Two  thousand? 

Ms.  Hill.  One  thousand  two  hundred.  That  is  a  growing  list,  of 
course. 

Mr.  Chairman,  if  I  might  shed  a  little  light  on  this  from  GAO's 
perspective,  because  we  do  a  lot  of  work  in  the  Superfund  area. 
The  number  of  non-Federal  sites  on  the  NPL  are  probably  a  little 
less  than  1,100  right  now. 

EPA  has  set  a  goal,  as  we  understand  it,  with  regard  to  reaching 
de  minimis  settlements,  of  35  in  fiscal  year  1994.  That  would  be  on 
top  of  the  105  settlements  that  they  have  reached  at  those  71  sites. 
What  is  interesting  is  that  goal,  quite  honestly  in  our  opinion,  ap- 
pears to  be  based  on  what  they  have  been  able  to  handle  historical- 
ly from  a  resource  standpoint,  an  EPA  resource  standpoint.  So, 
while  it  is  probably  realistic,  it  is  certainly  conservative  when  you 
consider  that  over  the  next  several  years  EPA  is  estimating  adding 
to  the  National  Priority  List  probably  100-plus  sites  a  year.  There 
is  not  going  to  be  a  lot  of  catch-up  occurring  in  terms  of  using  de 
minimis  settlements  as  a  tool. 

That  is  not  to  say  that  those  de  minimis  parties  that  will  have  an 
opportunity  to  be  involved  in  that  goal  of  35  will  not  certainly  ben- 
efit from  that.  But  in  the  overall  scheme  of  things,  there  are  stud- 
ies that  say  that  EPA  is  only  touching  about  20  percent  of  the  Su- 
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perfund  sites  where  you  could  take  advantage  of  de  minimis  settle- 
ments. 

The  other  comment  I  would  like  to  make,  Mr.  Chairman,  is  rele- 
vant to  the  protection  of  the  de  minimis  parties.  What  EPA  has 
said  is  true,  that  they  do  receive  protection  in  that  settlement.  I 
think  what  has  happened,  though,  it  does  not  keep  a  major  PRP 
from  going  after  that  de  minimis  party,  and  while  I  think  the  track 
record  shows  that  the  major  PRP's  are  not  successful,  it  does  tie  up 
money  on  the  part  of  the  de  minimis  party  in  legal  action. 

Many  have  argued  that  the  wording  of  that  protection  gets  in  the 
way.  I  think  the  way  it  is  phrased  now  is  "matters  addressed  in  the 
settlement,"  and  those  major  PRP's  are  looking  for  ways  to  find 
something  that  can  be  defined  as  happening  outside  what  is  cov- 
ered in  that  settlement  to  go  after  that  de  minimis  party;  and  some 
have  even  argued  that  language  needs  to  be  expanded. 

Chairman  Sarpalius.  You  mean  within  the  law? 

Mr.  Hembra.  Yes;  within  the  law,  Mr.  Chairman. 

Chairman  Sarpalius.  You  think  if  the  language  was  changed,  a 
small  business  that  had  finally  settled  would  be  protected  from 
future  suits? 

Mr.  Hembra.  Well,  what  it  would  do,  based  on  experience,  it 
would  perhaps  close  that  remaining  crack  in  the  door  that  may 
exist. 

There  is  nothing  to  preclude  a  major  PRP  from  going  after  a  de 
minimis  party,  even  if  there  has  been  a  settlement  with  EPA. 
While  I  think  the  track  record,  favors  the  de  minimis  party  in 
terms  of  outcome 

Chairman  Sarpalius.  Do  you  have  any  numbers  on  what  that 
track  record  is? 

Mr.  Hembra.  No;  in  fact,  we  don't  have  much  in  the  way  of  num- 
bers. I  might  add  that  when  it  comes  to  keeping  data  on  these 
types  of  activities,  as  well  as  many  others  in  EPA,  it  is  not  some- 
thing the  Agency  does  very  well.  Its  track  record  has  been  fairly 
poor  in  terms  of  having  the  type  of  information  systems  which 
could  make  that  available. 

Chairman  Sarpalius.  Well,  we  are  looking  at  this  strictly  from  a 
small  business  perspective.  We  have  thousands  of  small  businesses 
out  there  that  are  caught  up  in  this,  and  their  problem  is,  once 
they  get  a  letter  from  EPA,  the  chances  of  that  business  ever  get- 
ting a  loan,  ever  expanding,  ever  trying  to  sell,  any  type  of  growth 
within  that  business  from  that  point  on  is  stopped  until  it  is  finally 
settled. 

Well,  you  are  telling  me  that  EPA  is  working  as  quickly  as  it  can 
to  try  to  get  these  sites  settled,  and  I  commend  you  for  it.  You  are 
going  to,  what,  have  35  de  minimis  settlements  this  year?  Is  that 
what  your  goal  is? 

Mr.  Herman.  That  is  what  our  goal  is,  Mr.  Chairman,  that  is  cor- 
rect. 

Chairman  Sarpalius.  But  what  about  all  these  thousands  of 
other  small  businesses  out  here  that  are  hanging  out  here  in  limbo, 
that  are  waiting  for  Congress,  EPA,  and  for  all  of  us  to  get  our  act 
together  and  give  some  protection  for  them? 
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Mr.  Herman.  Mr.  Chairman,  I  think  you  are  raising  a  very,  very 
serious  problem  and  you  are  raising  a  concern  which  the  Adminis- 
trator snares. 

I  think  that  there  are  two  things  I  could  say.  One  is,  this  is  an 
opportunity  to  confront  this  problem  because  of  the  on-going  reau- 
thorization process,  and  those  issues  are  being  brought  before  EPA 
and  the  administration.  The  second  is  that  the  Agency  itself  has 
tried  to  confront  this  problem  the  best  that  we  can  at  this  time; 
and  while  there  are  only  35  targeted  this  coming  year,  we  are  cer- 
tainly hoping  to  learn  from  this  experience. 

We  have  given  strong  guidance  to  all  of  the  regions  to  participate 
in  this  effort,  and  we  have  an  all-region  buy-in;  and  I  would  expect 
that  if  we  have  the  opportunity — and  I  am  sure  we  will — to  come 
back  before  you  a  year  from  now  to  see  how  we  did,  I  am  confident 
that  you  will  see  an  across-the-board,  across-the-Agency  participa- 
tion. Hopefully,  we  will  have  learned  enough  so  that  we  can  con- 
front the  very  serious  problem  that  you  raise. 

Chairman  Sarpalius.  Well,  we  are  looking  at  reauthorization 
now.  We  are  trying  to  find  a  way  to  help  give  some  protections  to 
those  small  businesses  now.  This  committee  is  going  to  recommend 
something  to  try  to  help  give  those  protections  to  them. 

Now,  I  understand  the  frustration  you  have,  where  you  have  the 
responsibility  of  trying  to  clean  up  these  sites.  Energy  and  Com- 
merce will  debate  those  issues  of  how  clean.  Our  concern  is,  what 
protections  can  we  give  those  small  businesses. 

We  have  heard  from — and  it  is  unfortunate  that  some  small  busi- 
nesses that  have  contacted  our  office,  they  did  it  under  the  fear 
that  they  may  be  punished  for  contacting  us  from  your  Agency — 
but  the  stories  are  horror  stories,  and  I  am  sure  you  have  heard 
them.  Our  responsibility  is,  yes,  to  try  to  keep  our  environment 
clean,  but  not  at  the  expense  of  thousands  of  small  businesses  all 
across  this  country  that  are  going  under. 

Small  businesses  are  struggling  as  it  is.  We  ought  to  try  to  find 
ways  to  encourage  small  businesses  to  grow  and  prosper  and  put 
more  people  back  to  work.  But  instead,  we  have  created  a  night- 
mare for  many  of  them.  The  real  winners  under  all  of  this,  as  you 
all  know,  is  the  legal  profession. 

So,  we  are  searching  for  answers.  It  is  your  Agency  that  has  that 
responsibility.  I  would  like  to  be  able  to  work  with  you,  if  we  can, 
in  trying  to  find  those  protections  for  some  of  these  small  business- 
es. 

Let  me  ask  another  question.  I  have  here  the  GAO  report  and 
here  is  the  chart  that  shows  where  you  had  69  de  minimis  settle- 
ments, or  sites  that  were  settled,  and  I  am  trying  to  understand 
this  chart  a  little  better. 

What  is  known  as  mixed  funding? 

Mr.  Hembra.  Mixed  funding,  as  I  mentioned  in  my  opening  state- 
ment, the  settlement  tools  that  were  made  available  to  the  Agency 
in  the  1986  amendments,  the  SARA  amendment,  included  a 
number  of  settlement  tools.  One,  and  the  one  that  has  been  em- 
ployed the  most,  is  the  de  minimis  settlement,  working  with  the 
small  contributors,  to  get  them  out  of  the  picture  early. 

The  second  column,  NBARS,  refers  to  nonbinding  allocations  of 
responsibility.  That  is  where  EPA  can  work  with  the  responsible 


12 

parties  looking  at  what  the  volume  of  waste  is  at  the  site  and  what 
the  known  contributions  were  to  that  universe  of  waste  at  a  site, 
and  offer  up  some  suggestions  as  to  what  the  PRP's  allocation  of 
responsibility  should  be.  It  is  an  opportunity  for  EPA  really  to  help 
the  PRP's  get  through  that  process,  take  ownership,  and  say,  yes; 
that  is  our  fair  share,  and  we  will  move  forward  and  fix  it,  but  it  is 
not  binding  on  the  parties. 

The  third  is  mixed  funding,  and  that  is  where  EPA  has  available 
to  it  a  mechanism  where  they  can  use  some  amount  of  the  Super- 
fund  Trust  Fund  money  to  assist  in  getting  a  site  cleaned  up  or  re- 
imbursing a  PRP  to  get  some  of  that  cleaned  up.  There  are  vari- 
ations of  that  mixing  mechanism. 

GAO's  view  on  the  use  of  mixed  funding  as  one  of  the  settlement 
tools  is  one  that  we  think  should  be  used  very  cautiously.  EPA 
should  not  rush  in  and  try  to  use  that  because,  in  point  in  fact,  on 
most  settlements  that  occur  on  Superfund  sites,  there  is  mixed 
funding.  I  think  it  is  even  referred  to  as  surrogate  mixed  funding. 

Any  time  a  PRP  ends  up  not  paying  100  percent,  which  happens 
quite  often,  that  shortfall  is  made  up  through  the  Superfund  Trust 
money,  so  there  is  some  mixed  funding  that  occurs  on  those  settle- 
ments. 

The  last  is  ADR,  or  alternative  dispute  resolution,  and  that  is 
where  a  third  party  is  brought  in  to  work  with  the  PRP's  to  bring 
about  a  resolution  with  regard  to  the  allocation  of  responsibility, 
who  is  going  to  pay  for  what  and  how  that  cleanup  is  going  to  get 
done. 

So,  those  are  basically  the  tools  that  EPA  has  had  available  to  it 
for  the  last  7  years. 

Probably  the  most  disappointing  thing — and  to  be  fair  to  Mr. 
Herman  with  the  change  in  the  administration,  in  a  sense  they 
have  inherited  this — you  would  have  thought  that  after  7  years 
had  passed,  a  lot  of  the  information,  Mr.  Chairman,  that  you  are 
seeking,  the  Agency  would  have  had  available  to  help  in  making 
some  decisions.  But  those  settlement  tools  were  really  never  inte- 
grated into  EPA's  Superfund  Program  until  just  a  couple  of  years 
ago,  and  that  is  why  the  numbers  are  so  low,  as  you  can  see  on  this 
chart,  with  regard  to  how  the  EPA  regions  are  taking  advantage  of 
the  settlement  tools. 

Chairman  Sarpalius.  Mr.  Herman,  of  the  35  sites  you  are  look- 
ing at,  do  you  have  a  breakdown  of  what  regions  those  fall  in? 

Mr.  Herman.  No;  I  don't.  I  can  get  it  for  you  though,  Mr.  Chair- 
man. 

Chairman  Sarpalius.  OK. 

[The  information  may  be  found  in  the  appendix.] 

Chairman  Sarpalius.  Ms.  Hill,  let  me  ask  you,  from  your  per- 
spective, how  do  you  handle  a  small  business  that  falls  under  the 
Superfund?  Walk  me  through  the  process,  from  the  first  time,  how 
you  identify  a  small  business  that  may  be  in  this  category,  and  all 
the  way  to  the  point  where  you  have  a  settlement. 

Ms.  Hill.  First  of  all,  we  don't  distinguish  generally  and  don't 
have  data  on  who  is  a  small  business  and  who  isn't. 

We  deal  with  the  PRP  community  generally  as  early  as  possible 
in  the  process,  which  ideally  would  be  before  the  listing  process  has 
been  completed.  We  would  begin  the  PRP  search  activities,  which 
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are  the  crucial  link  to  understanding  how  many  PRP's  we  have 
and  how  viable  they  are. 

When  that  is  developed  far  enough  along,  which  typically  occurs 
close  to  the  record  of  decision  stage,  we  identify  those  people  specif- 
ically by  sending  them  notice  letters.  We  attempt  to  send  them 
notice  letters. before  what  is  called  the  proposed  plan,  or  our  best 
guess  of  what  the  record  of  decision  will  look  like,  early  enough  so 
that  they  can  meaningfully  comment  on  the  kind  of  remedy  that 
we  are  looking  at,  and  give  them  a  general  sense  of  what  their  par- 
ticipation in  the  process  will  look  like. 

Chairman  Sarp alius.  How  do  you  identify  them?  Right  at  the  be- 
ginning, how  do  you  identify  them? 

Ms.  Hill.  At  the  beginning,  there  are  a  variety  of  tools.  We  have 
site  investigators  who  actually  interview  people;  we  have  a  statuto- 
ry tool  for  gathering  information  through  information  letters;  and, 
of  course,  we  have,  hopefully,  some  good  data  out  of  the  site  itself. 
Frankly,  you  get  your  best  data  generally,  I  would  say,  from  com- 
mercial landfills  where  records  have  been  kept,  where,  for  exam- 
ple, manifests  are  still  in  existence. 

In  short,  the  most  frequently  used  tools  are  interviews,  documen- 
tary material  from  the  sites,  and  our  own  information-gathering 
tool  or  information  letter. 

Chairman  Sarpalius.  OK.  If  you  have  good  records,  do  you  then 
take  everybody  who  is  in  those  records  who  has  ever  contributed  to 
that  site,  are  they  sent  a  letter? 

Ms.  Hill.  Our  practice  in  region  I  is  to  be  inclusive,  to  tell  as 
many  people  as  we  can,  who  are  potentially  liable,  that  they  may 
be  involved  in  this,  yes. 

Chairman  Sarpalius.  Like  the  gentleman  who  had  the  two  jars 
of  glue  that  had  his  name  on  it,  how  was  he  picked  out? 

Ms.  Hill.  I  don't  know  if  that  is  a  region  I  situation,  but  I  think 
that  while  it  is  safe  to  say  we  try  to  be  as  inclusive  as  possible  for 
good  reason,  we  make  reasonable  decisions  as  to  volumetric  contri- 
bution as  well,  and  I  think  there  are  situations  where,  if  we  believe 
that  it  is  simply  not  reasonable  to  bring  in  a  party,  we  will  make 
cuts  like  that.  So,  it  is  possible  at  a  particular  site  that  you  might 
decide  not  to  send  a  notice  letter  to  a  party  like  that. 

Chairman  Sarpalius.  OK.  Once  you  have  identified  them,  then 
you  send  them  a  letter? 

Ms.  Hill.  In  region  I,  we  try  to  send  what  are  called  general 
notice  letters  which  are  not  required  or  indicated  by  the  statute  to 
the  parties  before  we  have  decided  on  the  remedy  to  ensure  that  all 
people  who  have  an  interest  in  the  site  can  comment  on  the 
remedy;  and  that,  of  course,  is  of  great  interest  to  them  because  of 
the  cost  of  the  remedy. 

We  also  use  that  opportunity  to  generally  orient  them  to  the  Su- 
perfund  process,  to  what  is  likely  to  occur  in  the  future.  That  is  a 
very  good  place  to  start  talking  about  opportunities  for  early  de 
minimis  settlements.  In  a  recent  case  in  region  I,  that  I  alluded  to 
in  my  opening  remarks,  with  the  1,600  parties,  we  very  early  con- 
vened in  the  Grand  Ballroom  at  the  Sheraton  Hotel  in  Boston — a 
lot  of  people — to  tell  them  about  the  process. 

The  special  notice  process,  which  is  statutory,  generally  occurs  in 
region  I  after  the  ROD  and  remedy  decision  has  been  made;  and 
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that  is  where  we  engage  formally  with  particular  parties,  who  may 
be  a  smaller  set  than  the  ones  generally  noticed,  and  inform  them 
that  we  intend  to  negotiate  with  them  for  the  costs  of  cleanup  or 
for  performing  the  cleanup  at  the  site.  At  that  point,  there  is  a 
great  deal  of  interaction  between  us  and  the  PRP's. 

In  the  meantime,  there  are  opportunities  for  people  whom  we 
have  identified  to  provide  us  information  indicating  that  we  made 
a  mistake,  and  if  they  do,  we  try  to  correct  that  and  remove  them 
from  the  list. 

Chairman  Sarpalius.  All  right.  At  what  point  through  that  proc- 
ess do  you  determine  how  much  it  is  going  to  cost  to  clean  up  this 
site  and  how  much  it  will  cost  the  individuals  who  received  the  let- 
ters? If  you  want  to  settle  with  them,  how  do  you  determine  how 
much  their  responsibility  is  going  to  be? 

Ms.  Hill.  Mr.  Hohman,  would  you  like  to  address  this? 

Mr.  Hohman.  I  was  just  going  to  say,  the  first  part  of  that,  how 
much  is  it  going  to  cost  to  clean  up  the  site,  is  obviously  contained 
in  the  record  of  decision.  There  is  a  general  estimate  of  the  total 
cost  of  the  remedy.  So,  that  is  the  starting  point. 

From  that  point  on,  I  think  we  have  discussions  with  the  respon- 
sible parties,  but  I  don't  think  we  actually  tell  them  that  your 
share  of  this  cleanup  should  be  $15,312;  rather,  we  begin  to  negoti- 
ate with  them  on  what  we  call  a  global  settlement,  and  try  to  get 
them  together  and  decide  what  their  share  should  be. 

Ms.  Hill.  May  I  add  to  that,  in  the  context  of  early  de  minimis 
settlements,  which  you  may  have  particular  interest  in,  because  it 
is  an  attempt  to  resolve  liability  early,  we  would  make  an  estimate 
of  costs  even  before  the  ROD,  which  is  a  very  difficult  thing  to  do, 
because  the  earlier  in  the  process,  the  more  problematic  your  infor- 
mation is  on  that. 

Mr.  Hohman.  I  think  our  new  guidance  tries  to  simplify  the  re- 
quirements that  exist  for  how  we  get  that  early  estimate  of  costs. 

Chairman  Sarpalius.  Well,  we  have  heard  from  some  small  busi- 
nesses that  once  an  early  estimate  is  determined,  and  they  agree  to 
pay  up  and  settle,  you  come  back  later  saying,  wait,  this  is  going  to 
cost  us  a  little  bit  more  than  what  we  thought  it  would  be.  Have 
you  heard  of  cases  like  that? 

Mr.  Hohman.  I  don't  think  so,  in  region  I. 

Chairman  Sarpalius.  So,  once  it  is  settled,  it  is  settled  as  far  as 
you  are  concerned? 

Ms.  Hill.  On  the  early  de  minimis,  the  one  caution  is  that  we 
always  reserve  the  right  to  change  that  party's  status  if  we  discov- 
er that  they  are  not  really  de  minimis,  that  their  volumes  are 
greater  or  whatever;  but,  yes;  that  is  generally  true. 

Chairman  Sarpalius.  It  is  that  clause  that  you  are  talking  about 
if  there  is  a  settlement  and  they  still  find  themselves  a  party  of 
liability  and  in  a  position  where  even  though  you  have  settled  with 
them  they  are  still  not  settled. 

Mr.  Hohman.  Yes;  that  is  true,  but  I  think  that  kind  of  reopen- 
ing we  are  talking  about  is  one  where  the  information  that  they 
have  provided  to  us,  and  that  we  have  been  able  to  find  about 
them,  indicated  that  they  were  entitled  to  a  de  minimis;  and  later 
information  that  comes  from  somewhere  says,  no,  they  weren't; 
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they  really  took  an  awful  lot  of  waste  to  that  site  that  they  admit- 
ted to  or  that  we  were  able  to  establish  for  them. 

Chairman  Sarpalius.  Should  it  be  your  responsibility  to  find  out 
how  much  they  contributed  to  that  site  before  you  have  reached 
that  settlement,  or  is  it  their  responsibility  to  go  on  what  you  say, 
and  pay  up,  and  think  it  is  behind  them,  and  then  all  of  a  sudden, 
bam,  they  get  hit  again.  Do  you  understand  the  problem  we  are 
having? 

Mr.  Hohman.  Yes;  I  understand  the  problem.  It  may  be  a  joint 
one.  Certainly,  we  have  a  responsibility  in  what  we  can  find  of  the 
records,  but  we  also  do  send  out  these  information  request  letters; 
and  to  the  extent  to  which  they  make  a  legitimate  search  of  their 
records  to  try  to  find  what  information  they  have — shipping 
records,  invoices  and  so  forth — to  the  extent  that  they  do  that, 
probably  they  should  be  fairly  confident  that  they  are  not  going  to 
have  it  reopened.  To  the  extent  that  they  don't  look  and  that,  they 
have  information  which  suggests  that  they  were  not  eligible  for  de 
minimis,  then  certainly  we  think  that  is  their  responsibility,  too. 

Ms.  Hill.  I  think  the  reason  that  you  need  to  have  that  is  the 
fairness  to  the  other  parties  as  well.  There  is  some  real  benefit  to 
de  minimis  settlements,  and  ensuring  that  someone  who  clearly 
does  not  belong  is  not  included  in  that  category  is  an  important 
fairness  issue.  We  don't  experience  people  coming  in  with  more  in- 
formation that  gets  them  out  of  the  de  minimis  status,  at  least  as  a 
practical  matter,  in  region  I. 

Chairman  Sarpalius.  Well,  you  may  not  have  that  many  experi- 
ences with  it,  but  the  problem  is  there  is  a  real  threat  as  far  as 
sale  or  loaning  money  to  it  or  any  type  of  expansion  or  growth.  It 
is  something  that  is  hanging  over  the  head  of  that  small  business 
that  they  don't  know  when  they  are  finally  going  to  get  a  final  set- 
tlement, when  they  are  clear. 

Mr.  Hembra.  Mr.  Chairman,  there  is  really  an  interesting  point, 
and  in  pursuing  it  with  EPA,  as  I  was  listening,  I  was  thinking 
that  the  likelihood  of  this  happening,  based  on  what  we  are  being 
told  from  EPA  in  terms  of  reopeners,  is  very  slim.  There  is  a 
reason  for  that. 

The  reason  is  that  with  the  de  minimis  settlements,  the  de  mini- 
mis parties  to  that  settlement,  in  addition  to  the  estimate  of  what 
their  contribution  would  be  in  terms  of  cost,  there  is  usually  a  pre- 
mium that  is  added  on  to  settle  and  get  out  early,  with  the  notion 
that  premium  would  cover  any  unanticipated  cost  increases  or 
some  change  in  the  status,  perhaps  ranking  of  the  contribution  in 
terms  of  waste. 

So,  it  does  present  an  interesting  dilemma,  because  the  de  mini- 
mis parties  are,  in  essence,  paying  a  premium  to  get  out,  but  they 
still  have  this  either  real,  or  at  least  perceived,  liability  hanging 
over  their  heads. 

Chairman  Sarpalius.  Let  me  ask  you  another  question.  From 
the  time  when  a  small  business  gets  their  letter  to  the  time  when 
they  are  settled,  how  much  time  is  that  on  an  average? 

Ms.  Hill.  I  don't  know.  What  do  you  think? 

Mr.  Hohman.  I  don't  know.  It  is  not  a  quick  process,  obviously. 

Ms.  Hill.  Yes;  it  is  not  a  quick  process.  There  are  different  fac- 
tors at  different  sites. 
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Chairman  Sarpalius.  Well,  how  long,  on  an  average? 
Mr.  Hohman.  I  would  point  out  that  some  cases — you  realize,  of 
course,  these  settlements  are  also  subject  to  challenge  by  the  major 
parties.  We  have  litigated  two — I  think  one  of  them  took,  what,  2 
years  in  court  to  get  through,  so  that  in  addition  to  the  administra- 
tive process,  if  you  want  to  add  on  a  challenge  by  the  nonsettlers, 
the  non-de  minimis  parties,  you  could  add  on  years. 

Chairman  Sarpalius.  You  mean  from  the  time  when  a  small 
business  gets  their  letter — I  am  a  small  businessman,  and  I  get  a 
letter,  and  I  want  to  settle  this  thing  as  quick  as  I  can.  I  come  to 
you  and  I  tell  you,  I  want  to  settle;  yes,  my  name  was  on  this  glue 
or  whatever.  How  long  does  it  take  until  you  will  give  me  an 
answer? 

Ms.  Hill.  Let  me  give  you  an  example.  We  are  making  a  real 
effort  in  a  particular  case  now  to  bring  to  closure  the  liability  of  a 
very  large  number  of  parties,  the  thousand  parties  I  mentioned  in 
the  opening  statement — we  met  with  them  in  June — and  our  aim  is 
to  close  out  that  settlement  this  fall.  I  think  that  would  be  a  rea- 
sonable goal  for  us. 

Chairman  Sarpalius.  Mr.  Herman,  you  have  10  regions.  Could 
you  furnish  this  committee  with  an  average  of  how  long  it  takes 
from  the  time  they  get  that  letter  until  the  time  when  they  get  a 
settlement? 

Mr.  Herman.  I  can  make  the  request,  Mr.  Chairman.  I  will  try, 
yes. 
Chairman  Sarpalius.  OK. 

[The  information  may  be  found  in  the  appendix.] 
Mr.  Herman.  I  mean,  I  will  do  it  and  try  to  get  you  the  informa- 
tion. 

Chairman  Sarpalius.  That  information  is  important  to  us,  be- 
cause it  is  during  that  time  span  that  these  businesses  are  suffer- 
ing. Do  you  follow  what  I  am  saying? 
Mr.  Hohman.  Yes;  very  much. 
Ms.  Hill.  Absolutely. 

Chairman  Sarpalius.  Also,  we  have  to  make  sure  once  a  busi- 
ness has  settled,  they  have  settled;  they  don't  have  to  worry  about 
EPA  coming  back  and  suing. 

I  would  like  to  hear  what  your  recommendations  are  as  far  as 
dealing  with  that  problem.  I  hope  you  understand  the  problem 
from  a  small  business  perspective. 
Did  you  have  a  comment? 

Mr.  Herman.  I  would  just  like  to  say,  Mr.  Chairman,  that  I  think 
that  the  President,  on  occasion,  and  the  Administrator  have  both 
expressed  concerns  similar  to  the  one  that  you  have.  The  Presi- 
dent, I  think,  in  his  State  of  the  Union  speech,  mentioned  the  hor- 
rible transaction  costs  and  the  huge  amounts  that  they  constitute. 
The  Administrator,  in  the  short  time  she  has  been  there,  has  made 
this  effort  in  terms  of  instituting  these  changes  to  address  this 
problem,  and  we  are  going  to  try  and  build  on  them. 

The  problem  is  obviously  a  very  complicated  one,  both  from  the 
standpoint  of  small  businessmen,  from  the  standpoint  of  the  com- 
munities that  these  sites  are  in,  and  for  the  Government,  which 
has  the  integrity  of  the  fund  to  protect.  We  are  trying  to  balance 
these,  but  I  think  the  Administrator  has  shown,  with  the  institu- 
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tion  of  these  administrative  improvements,  that  she  is,  in  fact, 
trying  to  cut  down  on  transaction  costs  for  small  businesses,  and 
we  are  going  to  continue  to  pursue  this. 

Chairman  Sarpalius.  Well,  I  commend  you  for  your  efforts,  and 
I  understand  the  frustration  that  you  have  to  deal  with.  I,  for  one, 
am  glad  that  we  have  a  new  administration  that  understands  we 
have  to  make  some  of  these  changes,  and  try  to  give  some  of  these 
opportunities  to  small  businesses,  and  get  this  thing  behind  us.  But 
you  also  have  to  look  at  it  from  our  perspective. 

Superfund  is  under  pending  reauthorization.  I  am  looking  at  it 
from  a  small  business  committee.  This  committee  is  charged  with 
dealing  with  environmental  issues  that  affect  small  businesses,  and 
we  have  heard  from  literally  hundreds  of  small  businesses  across 
this  country  that  are  caught  up  in  this  web.  We  are  trying  to  find 
answers  for  them,  the  same  as  you  are  trying  to  find  answers.  It  is 
my  hope  that  we  will  be  able  to  work  together,  try  to  give  them  the 
answers  that  they  deserve,  and  the  help  that  they  deserve. 

On  the  same  hand,  being  small  does  not  give  you  a  right  to  pol- 
lute. We  have  to  continue  to  see  to  it  that  our  environment  is  pro- 
tected. 

But  then,  on  the  other  hand,  I  hope  you  understand  the  frustra- 
tions that  this  committee  is  dealing  with  as  well. 

Mr.  Herman.  Mr.  Chairman,  we  understand  the  frustration,  and 
also  we  are  looking  forward  to  working  with  you  on  it. 

Chairman  Sarpalius.  Let  me  ask  Mr.  Hembra,  do  you  have  an 
estimate  as  to  how  long  it  takes  these  settlements  to  occur  from 
the  time  they  get  their  letter? 

Mr.  Hembra.  We  don't  have  that  available.  I  think  we  should  be 
able  to  go  back  to  some  of  our  working  documents  and  at  least  give 
you  some  examples  in  certain  regions. 

Mr.  Donaghy.  I  think  we  can  safely  say  it  is  several  years.  I 
mean,  the  settlements  are  not  usually  done,  as  the  EPA  witnesses 
said,  until  after  the  record  of  decision  is  prepared.  That  occurs  sev- 
eral years  after  a  site  is  taken  onto  the  National  Priority  List,  the 
Superfund  list. 

The  stage  that  occurs  before  the  record  of  decision  is  a  long-study 
phase,  that  typically  can  take  2  or  3  years,  where  EPA  examines 
the  nature  and  quantity  of  the  waste  at  a  site  and  decides  on  a 
remedy.  So,  if  a  general  notice  letter  has  been  sent  to  parties  at 
that  time,  it  can  be  quite  a  while  before  a  settlement  is  reached. 

I  think  even  the  de  minimis  settlements,  typically,  in  the  past 
have  not  occurred  until  after  the  ROD  has  been  published. 

Chairman  Sarpalius.  I  am  sure  you  understand  the  frustration 
we  are  dealing  with,  as  well,  but  was  it  not  the  intent  of  this  legis- 
lation, when  Superfund  was  first  enacted,  that  de  minimis  settle- 
ments were  supposed  to  be  a  tool  for  small  businesses,  caught  up  in 
this  web,  to  then  come  in  and  settle  and  get  out? 

Mr.  Donaghy.  That  is  correct. 

Chairman  Sarpalius.  Well,  I  hope  all  of  you  see  that  there  has 
been  plenty  of  time  for  this  law  to  be  in  effect,  and  we  have  settled 
some  sites.  We  have  69  sites  that  have  now  been  taken  care  of,  but 
we  have  a  problem  here  that  we  have  to  deal  with. 

I  have  Congressman  Zeliff  from  New  Hampshire  who  is  with  us 
here,  and  he  has  shown  a  lot  of  interest  in  the  problems  that  small 
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businesses  are  having  with  Superfund.  Would  you  like  to  make 
some  remarks? 

Mr.  Zeliff.  Thank  you,  Mr.  Chairman.  I  apologize.  We  have  had 
two  hearings  going  on  at  the  same  time,  which  unfortunately  cre- 
ates a  few  problems. 

I  would  just  like  to  compliment  one  of  our  witnesses  Merril 
Hohman,  who  we  have  worked  with  in  New  Hampshire.  I  have  14 
NPL  sites  out  of  17  in  the  State  up  there,  so  I  got  involved  with 
Superfund  really  early  on,  and  formed  a  Task  Force  on  Superfund. 
We  have  a  task  force  report  that  I  would  like  to  submit  for  the 
record  on  Superfund,  done  in  New  Hampshire  at  no  taxpayer  ex- 
pense. 

Merril  happened  to  be  one  of  the  members  on  that  task  force, 
and  one  of  those  very  productive  members.  We  met  Mr.  Herman 
and  others  at  EPA,  when  we  had  an  opportunity  to  talk  to  those  at 
the  highest  levels  at  EPA,  not  only  about  administrative  changes 
that  are  needed  in  Superfund,  but  some  of  the  possible  changes  in 
the  law  that  I  think  are  needed. 

Don  Clay,  former  EPA  Assistant  Administrator,  when  he  was 
there,  came  up  to  New  Hampshire  and  spent  a  day  with  us,  and  we 
toured  some  of  our  sites. 

I  guess  the  thing  that  I  feel  very  fortunate  about  is  that  there  is 
a  willingness  on  the  part  of  EPA  and  all  of  us  to  not  only  stay 
within  the  law,  but  look  at  how  we  can  administer  some  common 
sense  within  the  law.  I  think  Superfund  itself  is  badly  in  need  of 
common  sense,  in  the  problems  that  we  have  had  with  it,  misuse  of 
resources  and  all  that. 

People  are  trying  to  do  the  right  thing,  but  I  think  it  is  now  time 
to  really  make  some  major  changes. 

Having  not  heard  the  testimony,  I  won't  get  into  anything 
beyond  that,  but  I  just  think  that  it  is  great  that  you  are  taking 
the  issue  up  on  the  part  of  small  business.  It  is  affecting  small  busi- 
nesses dramatically,  and  I  look  forward  to  reading  through  some  of 
the  testimony  this  morning.  I  am  sorry  I  wasn't  here  earlier. 

[Mr.  Zeliff  s'  statement  may  be  found  in  the  appendix.] 

Chairman  Sarpalius.  Well,  I  appreciate  your  coming  by,  and  I 
appreciate  the  interest  that  you  have  shown  on  this  problem.  We 
will  submit  that  report  in  the  record  and  your  full  statement. 

Mr.  Zeliff.  Thank  you. 

Chairman  Sarpalius.  Let  me  say  in  closing  again  how  much  I 
appreciate  each  one  of  you  coming  here  today.  As  I  said  in  my 
opening  statement,  this  is  one  of  several  hearings  that  we  have  had 
on  this  issue.  We  will  now  be  struggling  with  trying  to  come  out 
with  some  sound  recommendations  to  try  to  give  an  opportunity 
where  small  businesses  can  settle  as  quickly  as  possible,  as  original 
legislation  intended,  of  through  de  minimis  settlements. 

But  we  want  to  work  with  you.  I  understand  the  frustration  that 
you  are  dealing  with,  but,  at  the  same  time,  this  committee  is  in- 
terested in  trying  to  help  thousands  of  small  businesses  that  are 
caught  up  in  this  problem.  It  is  hard  to  explain  when  a  person 
comes  before  this  committee  and  tells  us  where  he  had  to  pay 
$102,000  in  attorney's  fees  because  his  name  was  on  two  jars  of 
glue. 
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We  are  looking  at  the  problem,  and  we  are  going  to  offer  some 
suggestions.  We  will  continue  to  work  hand  in  hand  with  Chair- 
man Dingell  and  Chairman  Swift. 

Any  further  information  you  can  furnish  us  we  would  greatly  ap- 
preciate. Thank  you  so  much  for  your  time. 

The  committee  is  adjourned  subject  to  the  call  of  the  Chair. 

[Whereupon,  at  11:30  a.m.,  the  subcommittee  was  adjourned,  sub- 
ject to  the  call  of  the  Chair.] 
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STATEMENT  OF  REP.  BILL  SARP ALIUS,  CHAIRMAN 
SUBCOMMITTEE  ON  THE  DEVELOPMENT  OF  RURAL  ENTERPRISES, 
EXPORTS  AND  THE  ENVIRONMENT 

September  28,  1993 

This  Subcommittee  has  held  two  hearings  on  Superfund  this 
summer.   In  those  hearings,  small  businesses  testified  that 
Superfund' s  settlements  simply  do  not  work.   Settlements  do  not 
occur  early  enough  in  the  process,  they  do  not  offer  enough 
protection  from  third  party  suits,  and  they  do  not  protect 
businesses  against  future  liability. 

What  we  do  have,  however,  is  a  legal  mess.   Superfund  has 
become  —  without  a  doubt  —  an  attorney's  favorite  dream  and  a 
businessman's  worst  nightmare. 

To  date,  we've  spent  about  $20  billion  to  clean  up  less  than 
200  sites.  And  of  that  $20  billion,  $4  billion  went  right  to  the 
lawyers. 

The  number  of  Superfund  sites  is  expected  to  reach  2,000  by 
the  year  2000.   The  costs  of  cleaning  up  all  of  these  sites  will 
reach  over  $1  trillion  over  the  next  50  years.   A  trillion  dollars 
that  could  provide  every  person  in  the  world  with  a  40  hour  a  week 
minimum  wage  pay  check. 

A  trillion  dollars  could  put  an  in  ground  pool  in  the 
backyards  of  every  home  owner  in  America.   A  trillion  dollars  to 
clean  up  our  nation's  hazardous  waste  sites. 

Where  are  we  going  to  come  up  with  this  trillion  dollars?  If 
we  continue  down  the  path  we're  on,  it  is  going  to  be  on  the  backs 
of  small  businesses. 

In  previous  testimony,  this  Subcommittee  heard  the  story  of  a 
small  business  that  got  caught  up  in  Superfund' s  net  because  of 
two  pint  sized  jars  with  the  company  logo  on  them.   After  long 
negotiations  and  over  $80,000  in  legal  fees,  this  small  business 
settled  with  EPA  for  $22,000.   Over  $102,000  came  out  of  that 
business'  bottom  line  because  of  two  jars  found  at  a  Superfund 
site. 

It  is  the  small  businesses  that  Superfund  is  hurting  most. 

Small  businesses  that  hired  licensed  companies  to  dispose  of  their 

hazardous  waste  at  legal  waste  sites  are  being  caught  in  the 
endless  web  of  Superfund  litigation. 

Today,  the  Environmental  Protection  Agency  will  give  us  their 
side  of  the  story.   In  addition,  the  General  Accounting  Office 
will  provide  us  with  an  overview  of  EPA's  use  of  de  minimis  and 
other  settlement  procedures. 
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OPENING  STATEMENT  OF  HON.  BILL  ZELIFF 

Rural  Enterprises,  Exports,  and  the  Environment 
Subcommittee 

September  28,  1993 

Before  I  begin,  Mr.  Speaker,  I  would  like  to 
thank  you  for  allowing  me  the  opportunity  to  take 
part  in  this  hearing.    I  would  also  like  to  take  a 
moment  to  recognize  one  of  our  witnesses,  Mr. 
Mel  Hohman  of  EPA's  Region  I  office  in  Boston. 
Mel  and  I  have  worked  together  on  a  number  of 
issues  dealing  with  Superfund  in  New 
Hampshire,  and  I  would  like  to  take  this 
opportunity  to  thank  Mel  for  all  his  help  and  to 
commend  EPA  Region  I  for  conducting  itself  in  a 
professional  and  non-confrontational  manner. 
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I  have  been  deeply  involved  with  the  Superfund 
since  my  election  as  a  result  of  having  14 
National  Priority  Sites  in  my  district  alone. 

The  effect  of  Superfund  on  my  district's  small 
business  has  been  devastating.    While  there  are 
no  exact  figures,  there  are  literally  tens  of 
millions  of  dollars  flowing  from  New 
Hampshire's  small  businesses  into  litigation  and 
transaction  costs. 

As  I  said,  Mr.  Chairman,  14  of  the  17  NPL 
sites  in  New  Hampshire  fall  within  my  district. 
Those  17  sites  represent  a  wide  array  of  possible 
situations.    The  underlying  fact,  however,  is  that 
of  those  17  sites,  listed  between  1983  and  1990, 
NONE  have  been  deleted  from  the  list,  and  only 
two  are  listed  by  EPA  as  having  construction 
complete. 
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As  a  result  of  these  statistics  and  the  fact  that 
small  businesses  and  small  towns  in  my  district 
were  being  hit  hard  by  Superfund  costs,  I  decided 
to  take  my  jacket  off  and  see  what  the  problem 
was. 

I  formed  the  New  Hampshire  Superfund  Task 
Force,  which  represented  a  wide  scope  of 
interested  parties  from  all  over  the  State.    We 
had  state  and  federal  government  advisors,  town 
selectmen,  businessmen,  environmentalists, 
lawyers,  and  bankers.    They  came  to  a  consensus 
in  a  little  over  a  year,  and  produced  a 
comprehensive  and  detailed  report. 


24 


We  had  several  meetings,  including  one  in 
which  former  Assistant  Administrator  Don  Clay 
came  up  to  NH  for  a  day-long  tour  of  some  of 
the  sites.    We  also  held  a  day-long  meeting  here 
in  Washington  with  many  top  EPA  Superfund 
officials.    As  recently  as  last  week,  I  met  with 
John  Sawhill,  who  is  the  Chairman  of  the  EPA's 
NACEPT  group  to  study  Superfund  and  make 
recommendations  for  reform. 

The  New  Hampshire  Superfund  Task  Force 
report  makes  a  number  of  recommendations 
divided  into  three  parts,  liability,  remediation, 
and  process.    The  major  points  as  follows: 
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Liability 

OBJECTIVE:    Bring  a  greater  degree  of  fairness 
to  the  liability  system  without  losing  the  ability  of 
EPA  to  seek  fair  compensation  from  responsible 
parites. 

1)  Elimination  of  joint  and  several  liability  and 
establishment  of  a  proportional  liability 
scheme. 

2)  Recognize  the  need  for  redevelopment  of 
former  National  Priority  List  sites. 

3)  Removal  of  responsibility  of  owners  of 
properties  which  border,  but  do  not  fall 
within,  the  border  of  a  NPL  site. 
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Process 

OBJECTIVE:  Bring  more  efficiency  to  the  entire 
cleanup  process.    We  must  clean  up  these  sites  in 
order  to  better  address  environmental  and 
economic  concerns. 

1)  Allow  States  a  greater  degree  of 
responsibility  and  involvement  in  the 
cleanup  process. 

2)  Provide  for  judicial  review  of  EPA 
decisions  earlier  in  the  process. 

3)  Reform  the  ranking  system  to  place  major 
emphasis  on  risk  to  human  health. 
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Remediation 

OBJECTIVE:    Promote  more  flexibility  and 
common  sense  within  the  cleanup  process. 

1)  Change  the  law  to  provide  for  more  site- 
specific  remedy  selections  rather  than 
continuing  a  "cookie-cutter"  approach  of 
unbending  remediations  for  all  sites 
nationwide. 

2)  Consider  the  economic  impact  of  cleanup 
costs  on  municipalities  and  small  businesses, 

3)  Establish  a  more  realistic  risk  assessment 
process  including  requirements  that  only 
tested  scientific  techniques  be  used. 
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Clearly,  these  are  issues  that  go  beyond 
administrative  reforms.    I  sincerely  believe,  Mr. 
Chairman,  that  the  Superfund  law  must  ultimately 
be  reformed  legislatively.    While  I  applaud  the 
EPA  for  all  the  hard  work  it  has  done  both  in 
Region  I  and  here  in  Washington,  I  am  afraid 
that  if  we  are  to  see  improvements  in  cleanup 
efficiency  and  equity,  we  here  in  Congress  must 
rewrite  the  law.    EPA's  hands  are  tied. 

With  that,  I  thank  the  Chair  once  again,  and 
look  forward  to  hearing  today's  testimony. 
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August  20,  1993 

Honorable  William  H.  Zeliff,  Jr. 
U.S.  House  of  Representatives 
224  Cannon  House  Office  Building 
Washington,  D.C.  20515 

Dear  Congressman  Zeliff: 

We  are  pleased  to  submit  the  Final  Report  of  the  New  Hampshire  Superfund  Task  Force, 
which  you  established  in  July  1992  to  provide  recommendations  for  reform  of  the  federal 
Superfund  law  on  hazardous  waste  cleanups.  The  Task  Force  members,  all  of  whom  are  listed 
below,  are  pleased  to  have  been  of  service  and  are  grateful  for  your  strong  interest  and  the 
leadership  role  you  have  played  in  addressing  the  problems  and  challenges  raised  by  this  law. 
We  also  wish  to  express  our  gratitude  to  the  following  Federal  and  State  officials  who  served  as 
advisors  to  the  Task  Force:  Merrill  S.  Hohman,  EPA  Region  I;  David  G.  Scott,  New 
Hampshire  Office  of  State  Planning,  who  served  as  our  Chairman;  Commissioner  Robert  W. 
Vamey  and  Philip  J.  O'Brien,  New  Hampshire  Department  of  Environmental  Services;  and 
Brooks  Dupee,  New  Hampshire  Division  of  Public  Health  Services. 

We  hope  this  report  will  assist  your  efforts  to  identify  and  accomplish  necessary  reforms. 

Mark  E.  Beliveau,  Esq.,  Sanders  £  McDermott 

Michael  Bliss,  Esq.,  Sullivan  £  Worcester 

Thomas  S.  Burack,  Esq.,  Sheehan  Phinney  Bass  +  Green 

Jared  S.  A.  Clark,  former  Town  Administrator,  Londonderry,  NH 

Thomas  Deans,  V.P.,  NH  Charitable  Fund 

Richard  J.  de  Seve,  Esq. ,  Baldwin  £  de  Seve 

Michael  P.  Donahue,  P.E.,  Aries  Engineering,  Inc. 

Douglas  R.  Elliott,  Jr. ,  City  Manager,  Somersworth,  NH 

William  H.  Everett,  Senior  V.P.,  Chemfab 

Paul  B.  Flynn,  Exec.  V.P.,  Foster's  Daily  Democrat 

Keith  Forrester,  Forrester  Environmental  Services 

Susan  L.  Gray,  F.A.  Gray,  Inc. 

David  Harrigan,  Esq.,  V.P.,  Society  for  the  Protection  of  NH  Forests 

Richard  R.  Houghton,  Selectman,  Town  of  Madbury,  NH 

Robert  C.  Kirsch,  Esq. ,  Hale  £  Dorr 

Frederick  J.  McGarry,  P.E.,  Roy  F.  Weston,  Inc. 

Paul  Mercier,  Corporation  Manager  of  Environmental  Affairs,  Hitchiner 

Manufacturing  Co.,  Inc. 
William  Pasko,  Technical  Manager,  Hampshire  Chemical  Corporation 
John  E.  Peltonen,  Esq.,  Sheehan  Phinney  Base  +  Green 
I.  Lee  Perlman,  President,  Eastern  Air  Devices 
Reynold  Perry,  City  Councilor,  City  of  Dover,  NH 
Roger  Phillips,  President,  Bailey  Corporation 
Michael  Samide,  former  President,  NH  Ball  Bearings,  Inc. 
Gregory  H.  Smith,  Esq.,  McLane,  Graf,  Raulerson  £  Middleton 
John  Terrevecchia,  President,  Cornerstone  Bank 
Rosie  Walker-Bois,  City  Councilor,  Dover,  NH 
Sherilyn  Young,  Esq.,  Rath,  Young,  Pignatelli  £  Oyer 


Respectfully  Submitted, 
Thomas  S.  Burack,  Esq. 


Vice  Chairman 
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INTRODUCTION 

In  June  1992,  Congressman  William  H.  Zeliff,  Jr.  (R-NH,  1st  Dist.)  organized  a 
New  Hampshire  Task  Force  to  address  problems  with  the  Superfund  law  (the 
Comprehensive  Environmental  Response,  Compensation  and  Liability  Act  or 
"CERCLA",  42  U.S.C.  S  9601  si  iSH-)-  Known  as  the  "New  Hampshire  Superfund  Task 
Force",  the  group  was  charged  with  reviewing  CERCLA  and  its  implementation  in  New 
Hampshire  with  an  eye  toward  making  recommendations  for  ways  m  which  the  program 
could  be  improved  through  legislative  and  administrative  changes. 

The  twenty-seven  Task  Force  members,  all  of  whom  are  listed  in  the  cover  letter  to 
this  Report,  represent  a  broad  cross-section  of  parties  interested  in  or  affected  by 
CERCLA,  including  municipalities,  small  and  large  businesses,  lending  institutions, 
environmental  groups,  environmental  consultants  and  attorneys.  Brief  biographical 
descriptions  of  Task  Force  members  are  included  in  Appendix  A 

One  of  Congressman  Zeliff  s  goals  in  creating  a  task  force  having  diverse 
representation  was  to  foster  efforts  by  parties  with  presumably  divergent  interests  to 
reach  consensus.  The  activities  of  the  Task  Force  were  structured  to  encourage  the 
sharing  of  information  and  ideas  with  a  goal  of  building  consensus  wherever  possible. 

The  Task  Force  benefited  from  the  assistance  of  both  the  State  of  New  Hampshire 
and  the  United  States  Environmental  Protection  Agency,  Region  I.  Participating  state 
and  federal  officials  are  identified  in  Appendix  B.  The  state  and  federal  environmental 
officials  served  in  an  advisory  capacity  to  the  Task  Force.  They  provided  the  Task  Force 
with  information  about  and  insight  into  the  existing  Superfund  program,  and  made 
themselves  available  to  answer  questions.  In  addition,  the  New  Hampshire  Office  of 
State  Planning  helped  coordinate  and  facilitate  Task  Force  activities.  The  Task  Force 
appreciates  the  time  dedicated  by  both  state  and  federal  officials  in  assisting  the  Task 
Force  in  its  efforts  and  the  willingness  at  both  the  federal  and  state  levels  to  listen  and 
consider  proposed  changes  to  the  Superfund  program.  The  participation  of  the  state 
and  federal  Superfund  officials  in  the  process  does  not  indicate,  and  was  not  intended  to 
indicate,  that  either  the  State  of  New  Hampshire  or  the  federal  government  endorses 
the  changes  recommended  by  *he  Task  Force  in  this  Report. 

At  its  initial  meeting  on  Monday,  July  27, 1992,  the  Task  Force  identified  a  total  of 
more  than  twenty  issues  or  principles  that  members  felt  should  be  considered.  The 
issues  and  principles  identified  at  the  initial  meeting  were  then  organized  into  four 
categories  (remediation,  process,  liability  and  economic  impacts),  and  Task  Force 
members  were  assigned  to  subcommittees  to  prepare  brief  summaries  of  each  of  the 
issues.  With  respect  to  liability  issues,  the  Task  Force  chose  to  focus  on  those  issues  as 
they  affect  all  parties  rather  than  certain  subgroups,  such  as  municipalities. 

At  a  subsequent  meeting,  each  of  the  brief  summaries  was  presented  and  discussed 
by  the  full  Task  Force.  Certain  issues  had  been  addressed  by  more  than  one 
subcommittee,  and  those  topics  were  more  clearly  defined  and  assigned  to  one  specific 
subcommittee  for  the  purpose  of  reducing  duplication  of  effort.  A  fundamental  strategic 
decision  was  also  made  at  that  time.  Three  subcommittees,  namely  those  charged  with 
addressing  liability,  process  and  remediation  issues,  were  directed  to  proceed  from  the 
assumption  that  the  basic  framework  of  the  Superfund  law  would  remain  intact,  and  that 
their  recommendations  for  changes  to  the  law  should  be  structured  with  the  goal  of 


33 


making  the  existing  program  work  better  rather  than  creating  an  entirely  new  approach. 
A  decision  was  also  made  to  reconstitute  the  subcommittee  on  economic  impacts  as  an 
"alternative  futures  subcommittee"  which  was  directed  to  start  from  the  premise  that 
there  would  be  an  opportunity  to  take  an  entirely  fresh  approach  to  the  problem  of 
hazardous  waste  site  cleanups.  The  alternative  future  subcommittee  was  asked  to 
review  various  known  proposals  for  substantial  reform  of  Superfund,  and  to  offer  its  own 
recommendations  for  a  new  approach,  focusing  particularly  on  issues  of  funding  and 
liability.  Provided  that  such  a  recommendation  or  recommendations  could  be  reached 
by  the  alternative  future  subcommittee,  it  was  also  asked  to  suggest  how  a  transition 
could  be  made  from  the  existing  Superfund  process  to  the  proposed  alternative  future 
scheme. 

On  November  30, 1992,  the  Task  Force  held  an  all-day  work  session  with  Don 
Clay,  then  EPA  Assistant  Administrator  for  Solid  Waste  and  Emergency  Response,  and 
Tim  Fields,  the  Director  of  EPA's  Superfund  Revitalization  Office.  In  addition  to 
touring  five  Superfund  sites,  the  Task  Force  spent  more  than  two  hours  presenting  its 
initial  findings  to  Don  Clay  and  Tim  Fields  and  hearing  their  views.  A  final  portion  of 
the  program  included  a  public  forum  at  the  Dover  City  Hall  at  which  members  of  the 
public  were  invited  to  present  their  views  for  consideration  by  EPA  and  the  Task  Force. 

Following  the  November  30th  session,  the  subcommittees  refined  their 
recommendations  in  preparation  for  an  all-day  retreat  which  was  held  on  January  25, 
1993.  At  that  time,  each  subcommittee  presented  its  recommendations  for 
consideration  by  the  full  Task  Force.  Each  issue  was  discussed,  and  an  attempt  was 
made  to  reach  consensus  on  specific  recommendations.  As  a  general  matter,  consensus 
was  reached  on  practically  all  issues,  although  there  were  a  few  issues  on  which 
individual  members  expressed  some  concerns  about  certain  specific  recommendations. 

After  the  all-day  retreat,  a  draft  Task  Force  report  was  prepared  and  circulated  to 
all  Task  Force  participants  for  comments.  The  draft  report  was  also  submitted  to  EPA 
officials  in  advance  of  a  March  24, 1993  meeting  at  EPA  Headquarters  in  Washington, 
D.C.  During  that  all-day  meeting,  Task  Force  representatives  presented  the  group's 
initial  recommendations  to  a  delegation  of  high-level  representatives  headed  by  Rich 
Guimond,  the  Acting  Administrator  for  Solid  Waste  and  Emergency  Response;  Bruce 
Diamond,  Director  of  the  Office  of  Waste  Programs  Enforcement,  who  is  also  chair  of 
EPA's  Superfund  Reauthorization  Executive  Committee;  and  Tim  Fields,  Director  of 
the  Superfund  Revitalization  Office.  All  attendees  are  listed  in  an  attachment  to 
Appendix  C,  which  is  a  meeting  summary  prepared  by  EPA. 

From  the  outset,  the  goal  of  the  Task  Force  has  been  to  identify  key  issues  and 
specific  recommendations  for  changes,  whether  through  administrative  or  legislative 
means.  The  Task  Force  has  not,  however,  sought  to  draft  proposed  amendments, 
although  in  a  few  instances  it  has  done  so.  Instead,  the  Task  Force  viewed  its  role  as 
that  ofbringing  a  broad  spectrum  of  local  expertise  to  bear  on  the  problem  for  the 
purpose  of  identifying  key  issues  and  the  broad  parameters  of  potential  solutions.  The 
Task  Force  must  necessarily  leave  to  legislative  drafting  experts  employed  by  the 
Congress  the  job  of  writing  amendments  that  would  actually  accomplish  its  specific 
recommendations.  The  Executive  Summary  includes  a  list  of  all  the  key  consensus 
recommendations  of  the  Task  Force. 
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EXECUTIVE  SUMMARY 

Although  most  of  the  Task  Force's  recommendations  are  cast  in  the  form  of 
legislative  amendments,  some  could  be  accomplished,  at  least  in  part,  through 
administrative  changes  without  further  legislative  enactments.  However,  unless 
legislative  changes  are  made,  there  can  be  no  guarantee  that  the  problems  identified  by 
the  Task  Force  will  be  corrected  permanently.  The  seven  points  listed  under  the 
heading  "Alternative  Future  Approaches"  reflect  the  general  thinking  of  Task  Force 
Members  but  do  not  necessarily  constitute  consensus  recommendations  by  the  Task 
Force. 

LIABILITY  TSSI JF.  1  -  Rp.lea.se  of  Evidence 

A.  Amend  CERCLA  to  require  EPA  to  provide  to  each  potentially  responsible 
party  (PRP)  at  the  time  of  issuance  of  a  Special  Notice  Letter  or  Order  (or 
earlier  if  possible)  the  proof  or  evidence  it  has  obtained  which  indicates 
that  each  element  of  liability  under  CERCLA  is  present. 

B.  Amend  CERCLA  to  allow  all  PRPs  timely  access  to  all  responses  to 
Section  104(e)  information  requests  submitted  to  EPA  by  PRPs. 

C.  Undertake  a  study  of  EPA's  general  approach  to  claiming  a  deliberative  or 
"enforcement  sensitive"  privilege  in  order  to  determine  whether  there  are 
EPA  practices  that  should  be  addressed  by  amending  the  Freedom  of 
Information  Act  (FOIA)  to  make  releases  of  information  easier  by 
increasing  access  to  EPA  investigative  or  other  documents  that  shed  light 
on  the  basis  for  a  party's  liability. 

LIABILITY  ISSUE  2  --  Definition  of  Owner  and  Operator 

A.  Amend  CERCLA  to  exempt  the  grantees  of  conservation  easements  from 
liability  as  an  "owner"  or  "operator"  unless  they  actually  caused  or 
contributed  to  the  contamination.  (Whether  other  limited  ownership 
interests,  such  as  utility  easements  and  rights  of  way,  should  also  be  exempt 
from  liability  is  an  issue  requiring  further  study.) 

B.  Amend  CERCLA  to  specify  the  minimum  steps  that  must  be  taken  to 
qualify  for  a  safe  harbor  exemption  under  the  "all  appropriate  inquiry" 
standard  for  innocent  purchasers. 

C.  Amend  CERCLA  to  encourage  prospective  purchasers  to  redevelop 
contaminated  properties  by  providing  limited  liability  exemptions,  limiting 
their  liability  to  the  increment  to  the  land's  fair  market  value  caused  by  the 
cleanup,  and  granting  contribution  protection  in  exchange  for  some  small, 
or  at  least  explicitly  defined  payment.  Authorize  EPA  to  specify  the  total 
dollar  exposure  for  cleanup  costs  of  a  prospective  purchaser  and  to  use 
Superfund  monies  to  pay  for  any  costs  exceeding  that  figure. 

D.  Amend  CERCLA  to  limit  the  liability  of  otherwise  innocent  current 
"owners"  or  "operators"  to  the  increment  to  the  land's  fair  market  value 
caused  by  the  cleanup. 
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LIABILITY  ISSUE  3  --  Contribution  Protection 

A.  Amend  CERCLA  to  provide  to  all  settling  parties  protection  from  not  only 
contribution,  but  also  cost  recovery  actions  for  matters  addressed  in  a 
settlement. 

LIABILITY  ISSUE  4  -  Contiguous  Properties 

A        Amend  CERCLA  to  exempt  from  liability  owners  and  operators  of 

properties  contaminated  solely  due  to  the  migration  of  wastes  from  nearby 
Superfund  sites. 

B.  Amend  CERCLA  to  authorize  EPA  to  issue  assurances  of  no  enforcement 
action  to  owners  and  operators  of  residential,  commercial  and  industrial 
properties  which  have  become  contaminated  solely  due  to  the  migration  of 
wastes  from  nearby  Superfund  sites. 

C.  Congress  should  undertake  a  study  of  lending  standards  under  federal  loan 
programs,  including  those  administered  by  the  Farmers  Home 
Administration  (FmHA)  and  the  Department  of  Veterans  Affairs  (VA),  as 
well  as  secondary  market  standards  imposed  by  such  entities  as  Ginnie 
Mae,  to  determine  whether  environmental  risks  are  being  assessed 
rationally  and  to  ensure  that  loans  are  not  being  denied  arbitrarily  due,  for 
example,  to  proximity  to  a  hazardous  waste  site.  Amendments  to  statutes 
other  than  CERCLA  may  be  necessary  to  address  this  issue. 

LIABILITY  ISSUE  5  --  Lender  and  Fiduciary  Liability 

A  Amend  CERCLA  to  adopt  EPA's  secured  creditor  rule  as  a  statutory 
amendment  and  include  liability  protection  for  entities  that  purchase 
contaminated  property  from  a  secured  creditor. 

B.        Amend  CERCLA  to  provide  protection  of  fiduciaries  and  trustees  from 

personal  liability  in  situations  where  the  fiduciary  or  trustee  does  not  stand 
to  benefit  personally  from  remediation  of  the  contaminated  property. 

PROCESS  ISSUE  1  -  Mixed  Funding 

A.  Amend  CERCLA  to  mandate  mixed  funding  under  specified  scenarios, 
including  broader  use  for  orphan  shares,  in  circumstances  where  the 
remaining  PRPs  lack  sufficient  resources  to  fund  their  allocated  shares,  and 
to  facilitate  reuse  or  redevelopment  of  contaminated  sites.  (See  Liability 
Issue  2.) 

PROCESS  ISSUE  2  --  De  minimis  Settlements 

A        Amend  CERCLA  to  require  EPA  to  develop  and  institute  a  prompt  and 
efficient  method  of  settling  de.  minimis  parties  out  of  Superfund  cases. 

B.  Amend  CERCLA  to  require  that  all  sites  are  considered  eligible  for  d£ 
minimis  settlement  techniques.  The  qualifying  criteria  should  focus  on  the 
involvement  of  minor  parties,  not  on  other  site  or  PRP  criteria. 

C.  Amend  CERCLA  to  mandate  the  use  of  d£  minimis  settlements  at  all  sites 
where  specific  criteria  are  met. 

iv 
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D.  Amend  CERCLA  to  provide  that  the  basis  for  eligibility  for  d£  minimis 
settlements,  where  specific  criteria  are  not  met,  are  determined  by  the 
PRPs  involved  in  the  site  with  the  active  assistance  of  EPA. 

E.  Amend  CERCLA  to  require  that  either  a  complete  release  without  any  cost 
overrun  reopeners  or  a  release  with  reopeners  that  define  the  specific 
amount  of  potential  additional  liability  is  made  available  to  all  d£  minimis 
settling  PRPs. 

PROCESS  ISSUES  3  -  Liability  Allocation 

A        Amend  CERCLA  to  mandate  use  of  or  make  available  Alternative  Dispute 
Resolution  (ADR)  techniques  in  the  allocation  process. 

B.  Amend  CERCLA  to  require  EPA  to  issue  guidance  documents  on 
allocation,  including  municipal  allocation  models. 

C.  Amend  CERCLA  to  require  EPA  to  issue  a  non-binding  allocation  of 
responsibility  (NBAR)  at  every  site. 

D.  Amend  CERCLA  to  allow  judicial  review  to  assure  prompt  implementation 
of  equitable  liability  allocation. 

PROCESS  ISSUE  4  --  State  Implementation  Role 

A        Amend  CERCLA  to  allow  greater  State  involvement  in  the  National 
Priorities  List  (NPL)  listing  process. 

B.  Amend  CERCLA  to  enlarge  the  State  role  in  the  remedy  selection  process. 

C.  Amend  CERCLA  to  expand  State  oversight  of  remedial  actions. 

D.  Amend  CERCLA  to  allow  delegation  of  the  Superfund  program  to  the 
States  and  provide  Superfund  monies  to  support  State  efforts. 

E.  Encourage  States  to  be  signatories  to  all  EPA  settlements. 

PROCESS  ISSUE  5  --  Consideration  of  Economic  Impact  in  Remedy  Selection 

A        Amend  CERCLA  to  require  EPA  to  include  consideration  of  the  economic 
impact  on  PRPs  in  the  remedy  selection  process  and  in  determining 
whether  to  make  mixed  funding  available  at  a  site. 

B.  Amend  CERCLA  to  create  a  mechanism  for  parties  to  pay  their  allocated 
shares  over  time  so  that  they  are  not  financially  crippled  by  having  to  suffer 
the  full  impact  of  a  lump  sum  settlement  payment. 

C.  Amend  CERCLA  to  require  EPA  to  consider  all  aspects  of  "public  welfare" 
(priorities  and  definitions)  in  the  remedy  selection  process,  particularly 
when  dealing  with  municipal  landfills  at  which  municipalities  have 
substantial  responsibilities. 
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PROCESS  ISSUE  6  -  Judicial  Review  of  Liability 

A.  Amend  CERCLA  to  provide  a  meaningful  opportunity  for  judicial  review 
of  remedy  selection  and  liability,  and  this  opportunity  should  be  available, 
whenever  possible,  before  PRPs  must  make  payments. 

B.  Amend  CERCLA  to  make  available  to  private  parties  a  pre-enforcement 
hearing  to  determine  if  a  Section  106  Administrative  Order  is  arbitrary  and 
capricious  or  otherwise  unlawfully  issued,  or  to  determine  if  the  private 
parties  are  liable  under  Section  106. 

C.  Where  appropriate,  new  judicial  review  provisions  should  be  related  to  the 
alternative  dispute  mechanisms  described  under  Process  Issue  2. 

PROCESS  ISSUE  7  --  EPA  Oversight  Costs 

A.  Amend  CERCLA  to  require  EPA  to  submit  timely,  periodic  detailed 
accountings  of  all  oversight  cost  charges. 

B.  Amend  CERCLA  to  create  an  administrative  appeal  mechanism  for 
addressing  contested  charges  that  is  separate  from  the  RI/FS  and  site 
cleanup  process  and  cannot  be  used  by  EPA  to  slow  down  the  final 
approval  of  deliverables. 

C.  Amend  CERCLA  to  place  a  limitation  on  the  amount  of  oversight  costs 
that  EPA  can  recover  from  private  PRPs. 

D.  Amend  CERCLA  to  authorize  delegation  of  all  oversight  responsibilities  to 
state  regulatory  agencies  and  provide  appropriate  funding  to  states  for  this 
purpose.  (See  Process  Issue  4.) 

REMEDIATION  ISSUE  1  --  Streamlining  Site  Studies  and  Remedy  Selection 

A        Amend  CERCLA  to  require  an  immediate  determination  of  the  need  to 
conduct  emergency  removal  actions. 

B.  Amend  CERCLA  to  require  a  single,  thorough  site  assessment  for  the 
purpose  of  evaluating  the  need  for  removal  actions,  listing  on  the  NPL,  and 
the  nature  and  extent  of  necessary  remediation.  Any  local  and  state 
evaluations  should  be  part  of  the  assessment.  Immediately  following 
removal,  if  any,  conduct  a  supplemental  Remedial  Investigation/  Feasibility 
Study  (RI/FS),  incorporating  to  the  maximum  extent  all  studies  conducted 
in  connection  with  the  removal  action. 

C.  Amend  CERCLA  to  provide  that  EPA  shall  not  require  standardized 
remedies  where  the  application  of  other  technologies  will  result  in  a  less 
expensive  but  equally  protective  method  of  protecting  health  and  the 
environment. 

D.  Amend  CERCLA  to  require  that  EPA  consolidate  studies  to  eliminate  the 
extended  time  which  results  from  redundancy,  and  extra  costs  associated 
with  such  tasks  as  contracting,  mobilization,  sampling  design  and 
performance  and  site  security  plans.  If  no  immediate  threat  to  public 
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health  and  the  environment  exists,  and  only  long  term  remediation  is 
required,  EPA  should  consolidate  all  studies  and  include  a  cost/benefit 
analysis  of  any  proposed  remedy.  If  the  risk  assessment  determines  that 
risks  are  low,  the  site  should  be  given  a  lower  priority  by  EPA,  and  delisted 
where  appropriate. 

E.  Amend  CERCLA  to  allow  institutional  controls  to  be  used  as  part  of  a 
permanent  remedy. 

F.  Amend  CERCLA  to  allow  the  use  of  containment  or  stabilization  (at  least 
as  a  temporary  measure)  rather  than  attempted  remediation  at  sites  where 
risks  are  low,  costs  are  extremely  high,  or  no  proven  technology  exists  for 
remediation  (e.g.,  dense  nonaqueous  phase  liquids  (DNAPL)  sites). 

G.  Amend  CERCLA  to  require  that  performance  standards  are  tailored  to  the 
conditions  at  individual  sites. 

REMEDIATION  ISSUE  2  -  Compliance  Boundaries 

A.  Amend  CERCLA  to  redefine  site  boundaries  to  include  areas  subject  to 
easements  or  other  institutional  controls,  and  compliance  boundaries 
should  be  extended  to  the  farthest  limits  affected  by  those  controls,  thus 
making  cleanup  goals  more  reasonable  and  more  realistically  attainable. 

B.  Amend  CERCLA  to  provide  that  Resource  Conservation  and  Recovery  Act 
(RCRA)  closure  requirements  are  not  imposed  on  the  closure  of  old 
municipal  or  private  landfills  that  accepted  primarily  municipal  solid 
wastes. 

C.  Amend  CERCLA  to  provide  for  a  zone  of  groundwater  management  rather 
than  requiring  water  quality  standards  to  be  met  at  the  edge  of  the  waste 
management  area. 

REMEDIATION  ISSUE  3  -  Correlating  Cleanup  Goals  with  Risks 

A        Amend  CERCLA  to  include  within  the  remedy  selection  process  a  specific 
method  that  correlates  actual  risk  at  a  site  with  ARARs  that  reflect  those 
risks. 

B.  Amend  CERCLA  to  expand  the  use  of  institutional  controls  at  sites  with 
low  theoretical  future  risks. 

C.  Amend  CERCLA  to  allow  a  waiver  of  applicable  or  relevant  and 
appropriate  requirements  (ARARs)  when  the  lifetime  cancer  risk  levels  are 
within  the  acceptable  risk  range  (lCr  to  10*). 

REMEDIATION  ISSUE  4  -  Risk  Assessments 

A.  Amend  CERCLA  to  require  EPA  to  use  exposure  factors  in  risk 
assessments  that  more  accurately  describe  site  conditions  than  do  the 
standard  exposure  factors. 

B.  Amend  CERCLA  to  require  that  when  quantities  consumed  are  important, 
EPA  must  use  values  that  are  more  reflective  of  average  conditions. 
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C.        Amend  CERCLA  to  require  EPA  to  ensure  that  national  and  regional  risk 
assessment  guidance  documents  do  not  conflict  with  each  other. 

REMEDIATION  ISSUE  5  -  Cleanup  Standards 

A        Amend  CERCLA  to  provide  a  tiered  approach  for  determining  the 

stringency  of  cleanup  standards  and  the  necessity  for  remediation.  Under 
this  approach,  EPA  would  evaluate  the  site  conditions,  current  and  future 
uses,  local  land  uses,  and  proximity  to  aquifers  when  determining  what 
remediation  is  required  and  selecting  performance  standards.  Case-by-case 
determinations  should  be  made. 

B.  Amend  CERCLA  to  provide  a  specific  cost-benefit  analysis  in  selecting 
remedies  and  setting  performance  standards  so  that  longer  remediation 
periods  utilizing  natural  attenuation  may  be  used  to  achieve  performance 
standards  where,  for  example,  an  aquifer  will  not  be  needed  in  the  near 
future  as  a  drinking  water  supply. 

C.  Congress  must  review  the  stringency  of  current  CERCLA  cleanup  standards 
(especially  maximum  contaminant  levels  (MCLs)),  to  determine  whether 
they  are  sufficiently  or  overly  protective  of  human  health. 


ALTERNATIVE  FUTURE  APPROACHES 

The  following  seven  points  reflect  the  general  thinking  of  Task  Force  members  but 
do  not  necessarily  constitute  consensus  recommendations  by  the  Task  Force: 

A        The  goal  of  the  Superfund  program  in  the  future  should  be  obtaining 

remedial  results  rather  than  focusing  on  allocation  of  liability  among  PRPs 
and/or  the  government. 

B.  There  should  be  no  Superfund  liability  for  the  disposal  or  transportation  of 
hazardous  substances  before  a  date  certain  (but  not  earlier  than  January  1, 
1981)  or  for  the  ownership  or  operation  of  a  site  contaminated  before  a 
date  certain  (but  not  earlier  than  January  1, 1981)  except  in  cases  of 
demonstrated  significant  harm  to  the  environment  and/or  public  health 
where  the  responsible  party  knew  or  should  have  known  or  that  harm  or 
potential  harm,  or  in  cases  where  disposal  violated  some  other  legal 
requirement  in  existence  at  the  time. 

C.  Mechanisms  must  be  put  in  place  to  ensure  the  efficient  and  cost-effective 
implementation  of  cleanups  by  the  EPA  at  all  sites  where  the  private 
parties  are  not  liable. 

D.  For  sites  at  which  disposal  occurs  after  the  general  liability  cut  off  date  (not 
earlier  than  January  1,  1981),  mechanisms  should  be  instituted  to  encourage 
rapid  settlement;  these  could  include  liability  limitations  if  a  PRP  makes 
timely  payment  of  its  allocated  share,  or  the  use  of  presumptive  mixed 
funding. 
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E.  The  additional  revenues  that  will  be  necessary  to  fund  the  general  liability 
cut  off  and  limitation  proposals  should  be  raised  by  spreading  the  costs 
more  broadly  through  such  mechanisms  as  taxes  on  the  purchase  and/or 
disposal  of  consumer  products  containing  hazardous  substances,  expansion 
of  the  existing  taxes,  and  taxes  on  commercial  insurance  policies. 

F.  Require  EPA  to  rank  new  and  existing  sites  for  remedial  actions  based  on 
whether  there  is  imminent  or  inevitable  danger  to  public  health  or  the 
environment,  and  to  prioritize  site  cleanups  based  on  their  ranking.  In 
addition,  the  site  delisting  process  should  receive  greater  emphasis. 

G.  Institute  an  administrative  review  process  for  disputes  between  private 
parties  and  the  EPA/states  over  remedy  selection  and  technical  issues. 
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LIABILITY  ISSUE  1  -  Release  of  Evidence 


Description:  EPA  may,  but  currently  is  not  required  to,  provide  documents  or 
evidence  to  a  PRP  when  a  notice  of  PRP  liability  is  issued.  Consequently,  there  are 
sites  at  which  PRPs  are  asked  to  participate  in  site  cleanups  when  they  do  not  have 
information  about  the  basis  for  their  liability. 

Case  Study:  Coakley  Landfill  Superfund  Site,  North  Hampton,  NH 

EPA  issued  Special  Notice  Letters  to  PRPs  demanding  the  funding  of  the 
Remedial  Design/Remedial  Action  for  the  Site.  Attached  to  most  Special 
Notice  Letters  were  copies  of  weight  slips  or  permit  numbers  which 
allegedly  had  been  assigned  to  that  PRP. 

This  procedure  provided  no  additional  information  regarding  the  nature 
of  the  wastes  allegedly  disposed  of,  such  as  the  extent  to  which  hazardous 
substances  were  involved.  In  fact,  the  information  given  to  the  PRPs  by 
EPA  had  originally  been  provided  to  EPA  by  the  PRP  Group  as  part  of 
earlier  correspondence. 

This  process  left  the  PRPs  in  the  position  of  having  no  idea  whether  EPA 
had  more  specific  or  definitive  evidence  which  it  was  withholding.  This 
process  was  highly  intimidating  for  PRPs,  especially  small  businesses,  and 
essentially  placed  them  in  the  position  of  having  to  participate  without 
really  knowing  whether  they  were  responsible.  However,  because  there  is 
no  de  minimis  threshold  for  concentration  or  volume,  most  PRPs  felt 
compelled  to  contribute,  even  though  there  was  no  documented  evidence 
that  they  sent  hazardous  substances  to  the  Site. 


Discussion: 


This  issue  arises  out  of  the  current  liability  standard,  which  imposes  strict 
liability  regardless  of  quantity  or  concentration,  and  the  limited  burden  of 
proof  that  must  be  satisfied  to  find  a  party  liable.  The  procedure  used  at 
Coakley  Landfill  effectively  shifted  the  burden  of  proof  relating  to  the 
potential  disposal  of  hazardous  substances  from  EPA  to  the  private  sector. 

EPA's  position  appears  to  be  that  if  your  company  produced  specific  kinds 
of  products  or  was  engaged  in  certain  lines  of  business,  then  your  company 
is  presumed  to  have  produced  and  disposed  of  hazardous  substances,  and 
you  must  prove  the  negative.  In  other  words,  you  are  presumed  guilty 
until  you  prove  yourself  innocent.  However,  you  are  not  aware  of  the 
evidence  EPA  has  against  you. 

This  process  is  defined  in  guidance  documents  rather  than  formal  rules, 
and  there  is  no  immediate  opportunity  for  appeal. 

The  Task  Force  notes  that  on  May  18, 1982,  after  a  settlement  was 
achieved  at  Coakley  Landfill,  EPA  Region  I  issued  policies  on  information 
releases  and  FOIA  requests  under  CERCLA  These  are  entitled  "Region 
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I  CERCLA  Information  Release  Policy"  and  "Region  I  Freedom  of 
Information  Act  Procedures."  While  these  new  policies  may  result  in 
greater  amounts  of  information  being  made  available  earlier  in  the 
Superfund  process,  only  through  legislative  changes  can  PRPs  be  assured 
that  this  information  will  be  made  available  in  a  timely  and  meaningful 
way. 


Task  Force 
Consensus 
Position: 


CERCLA  should  be  amended  consistent  with  the  following 
recommendations.  In  the  interim,  EPA  should  attempt  to  address  these 
issues  through  administrative  and  policy  changes  wherever  possible. 

A.  Amend  CERCLA  to  require  EPA  to  provide  to  each  PRP  with  the  Special 
Notice  or  Order  (or  earlier  if  possible)  the  proof  or  evidence  it  has 
obtained  which  indicates  that  each  element  of  liability  under  CERCLA  is 
present.  In  the  case  of  alleged  "generator  PRPs,"  this  would  indicate  that 
the  PRP  has: 

.  Generated  hazardous  substances  (specifying  the 

substances,  and  quantities  if  possible); 
.  Arranged  for  the  disposal  of  hazardous  substances; 

and 
.  Disposed  of  such  hazardous  substances  at  the  Site 

(specifying  the  date  or  dates,  if  known). 

EPA  should  continue  its  practice  of  issuing  general  notices  as  early  as 
practicable,  but  must  recognize  the  need  to  provide  detailed  evidence  of 
liability  to  each  PRP  as  soon  after  issuance  of  general  notice  as  possible, 
but  not  later  than  the  time  of  special  notice  or  the  issuance  of  an  order. 

B.  Amend  CERCLA  to  allow  all  PRPs  timely  access  to  all  104(e)  responses 
submitted  to  EPA  by  PRPs. 

C.  A  study  should  be  undertaken  of  EPA's  general  approach  to  claiming  a 
deliberative  or  "enforcement  sensitive"  privilege  in  order  to  determine 
whether  there  are  EPA  practices  that  should  be  addressed  by  amending 
the  Freedom  of  Information  Act  to  make  releases  of  information  easier  by 
increasing  access  to  EPA  investigative  or  other  documents  that  shed  light 
on  the  basis  for  a  party's  liability. 
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does  not  thereby  receive  the  right  to  subdivide,  etc.  If  the  grantee  is  a 
government  agency  or  not-for-profit  organization,  the  value  of  the  rights 
given  up  is  tax  deductible  to  the  grantor.  Since  this  conveyance  confers  no 
beneficial  rights  in  property,  but  simply  a  negative  duty  to  enforce  a 
promise,  it  should  not  be  considered  sufficient  control  to  bestow  "owner" 
or  "operator"  liability  status  on  the  grantee. 

Any  innocent  prospective  landowner  can  avoid  liability  by  making  "all 
appropriate  inquiry"  into  whether  hazardous  materials  are  present  before 
accepting  the  deed.  However,  CERCLA  does  not  define  "all  appropriate 
inquiry,"  and  the  catastrophic  consequences  of  failing  to  inspect  properly 
can  include  full  liability  for  cleanup.  This  is  a  harsh  result,  especially  if  the 
property  itself  does  not  have  a  high  value  to  start  with.  In  other  words,  far 
more  could  be  spent  to  clean  the  property  than  the  property  is  actually 
worth.  One  consequence  is  that  prospective  purchasers  are  often  afraid  to 
get  involved  with  the  property  and  to  put  it  to  productive  use.  The 
American  Society  for  Testing  and  Materials  (ASTM)  recently  adopted  two 
standards  for  environmental  site  assessments  which  could  possibly  serve  as 
a  baseline  for  the  "all  appropriate  inquiry"  test.  These  include  the 
Standard  Practice  for  Environmental  Site  Assessments:  Transaction 
Screen  Process,  Designation  E  1528-93  (May  1993),  and  the  Standard 
Practice  for  Environmental  Site  Assessments:  Phase  I  Environmental  Site 
Assessment  Process,  Designation  E  1527-93  (May  1993). 

The  current  liability  scheme  creates  a  disincentive  to  redevelop  or  reuse 
contaminated  properties,  and  provides  an  incentive  for  development  of 
pristine  farm  and  wild  lands.  The  effect  is  to  drive  yet  more  jobs  out  of 
older  industrial  areas,  furthering  the  decline  of  our  nation's  cities.  This 
problem  is  well  recognized,  and  is  often  referred  to  as  the  "green  fields"  or 
"brown  fields"  issue. 


Task  Force 
Consensus 
Position: 


CERCLA  should  be  amended  consistent  with  the  following 
recommendations.  In  the  interim,  EPA  should  attempt  to  address  these 
issues  through  administrative  and  policy  changes  wherever  possible. 

A        Amend  CERCLA  to  exempt  the  grantees  of  conservation  easements  from 
liability  as  an  "owners"  or  "operators"  unless  they  actually  caused  or 
contributed  to  the  contamination.  (Whether  other  limited  ownership 
interests  should  also  be  exempt  from  liability  is  an  issue  requiring  further 
study.) 

B.  Amend  CERCLA  to  specify  the  minimum  steps  that  must  be  taken  to 
qualify  for  a  safe  harbor  exemption  under  the  "all  appropriate  inquiry" 
standard  for  innocent  purchasers. 
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C.  Amend  CERCLA  to  encourage  prospective  purchasers  to  redevelop 
contaminated  properties  by  providing  limited  liability  exemptions,  limiting 
their  liability  to  the  increment  to  the  land's  fair  market  value  caused  by 
the  cleanup,  granting  contribution  protection  in  exchange  for  some  small 
or  at  least  explicitly  defined,  payment.  EPA  should  be  authorized  to 
quantify  the  total  dollar  exposure  for  cleanup  costs  of  a  prospective 
purchaser  and  to  use  Superfund  monies  to  pay  for  any  costs  exceeding  that 
figure. 

D.  Amend  CERCLA  to  limit  the  liability  of  otherwise  innocent  current 
"owners"  or  "operators"  to  the  increment  to  the  land's  fair  market  value 
caused  by  the  cleanup. 
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LIABILITY  ISSUE  3  --  Contribution  Protection 

Description:  Settlements  with  the  government  do  not  necessarily  provide  settling 
parties  with  protection  from  subsequent  lawsuits  for  cost  recovery  by  non-settling 
parties  in  accordance  with  Section  113(f)(2)  of  CERCLA. 

Discussion: 

Section  1 13(f)(2)  of  CERCLA,  42  U.S.C.  S  9613(f)(2),  provides  parties 
who  have  settled  with  the  government  with  "contribution  protection" 
against  contribution  actions  brought  by  non-settlors  for  costs  that  the 
government  seeks  to  recover  from  the  non-setdors.  Se_e_  United  States  v. 
Pretty  Products.  I,;;..  780  F.  Supp.  1488,  1493-95  (S.D.  Ohio  1991);  United 
States  v.  U.T.  Alexander.  771  F.  Supp.  830  (S.D.  Texas  1991).  However, 
Section  1 13(f)(2)  is  not  clear  on  the  issue  as  to  whether  "contribution 
protection"  bars  cost  recovery  claims  under  Section  107(a)(4)(B)  of 
CERCLA,  42  U.S.C.  S  9607(a)(4)(B)  (as  opposed  to  contribution  claims), 
by  non-settlors  against  settlors  when  both  the  government  and  non-settlors 
have  incurred  costs.  The  courts  are  divided  on  the  issue,  but  the  Task 
Force  believes  that  contribution  protection  should  extend  to  both  kinds  of 
claims. 

The  Task  Force  does  not  advocate  amending  CERCLA  Section  113(f)(2) 
to  bar  both  contribution  and  cost  recovery  claims  brought  by  non-settlors 
against  parties  who  have  settled  any  portion  of  their  liability  for  the  site. 
Rather,  the  extent  of  contribution  and  cost  recovery  protection  should  be 
limited  to  those  matters  covered  by  the  settlement.  This  approach  would 
give  EPA  and  DOJ,  in  conjunction  and  consultation  with  the  settling 
parties,  the  flexibility  to  include  within  the  scope  of  a  settlement  all  past 
and  future  costs,  or  to  restrict  the  scope  of  a  settlement. 

Case  Studies  (A  Summary  of  Caselaw): 

Courts  holding  that  non-settling  parties  have  no  right  of  contribution 
against  parties  who  have  settled  with  the  government  reason  that  Congress 
enacted  Section  1 13(0(2)  of  CERCLA  to  encourage  settlement,  and  that 
Congress  provided  EPA  with  a  "carrot  and  stick"  to  accomplish  this 
purpose:  "(t]he  EPA  can  offer  the  'carrot'  of  allowing  settlors  to  pay  once 
and  then  be  protected  from  having  to  pay  another  time  to  a  settlor,"  and 
"(t]he  stick  that  EPA  wields  against  non-settlors  is  the  risk  that  the  settlors' 
payment  will  be  less  than  the  settlors'  relative  share  of  the  total  costs  at 
the  site  and  that  the  non-settlors  will  have  to  make  up  the  difference." 
Avnet.  Inc.  v.  Allied-Signal.  Inc..  No.  91-0383B  (D.R.I.  August  12,  1992) 
(Report  and  Recommendation)  (recommending  that  Court  impose  on 

£laintiffs  Rule  11  sanctions  for  bringing  contribution  claim);  se_e.  also 
Inited  States  y.  Alexander.  771  F.  Supp.  830  (S.D.  Texas  1991)  (holding 
that  de  minimis  parties  who  have  settled  with  the  government  are 
protected  from  contribution  and  indemnity  claims);  United  States  v. 
Cannons  Eng'g  Corp..  899  F.2d  79  (1st  Cir.  1990)  (holding  that 
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contribution  action  cannot  be  maintained  against  settlors). 

Courts  holding  that  non-settling  parties  have  a  right  to  seek  contribution 
for  future  response  costs  against  parties  who  have  settled  with  the 
government  for  past  response  costs  reason  that  settling  parties  should  not 
be  permitted  to  escape  responsibility  for  significant  future  costs  by  settling 
witn  the  government  for  a  relatively  insignificant  amount  of  money.  See. 
£4„  Transtech  Industries.  Inc.  v.  A  &  Z  Septic  Clean.  No.  90-2578,  1992 
WL  186072  (D.N  J.  July  30,  1992)  (holding  that  settlement  with 
government  for  past  response  costs  does  not  bar  an  action  for  future  costs 
by  a  private  party);  Burlington  Northern  R.R.  Co.  v.  Time  Oil  Co..  738  F. 
Supp.  1339  (W.D.  Wash.  1990);  United  States  v.  Hardage.  No.  86-1401 
(W.D.  Okla.  Sept.  22, 1989). 


Task  Force 
Consensus 
Position: 


CERCLA  should  be  amended  consistent  with  the  following 
recommendation.  In  the  interim,  EPA  should  attempt  to  address  this 
issue  through  administrative  and  policy  changes  wherever  possible. 

A.        Amend  the  first  sentence  of  CERCLA  Section  1 13(f)(2)  to  read:  "A 

person  who  has  resolved  its  liability  to  the  United  States  or  a  State  in  an 
administrative  or  judicially  approved  settlement  shall  not  be  liable  for 
claims  for  contribution  qt  cost  recovery  regarding  matters  addressed  in  the 
settlement." 
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LIABILITY  ISSUE  4  -  Cnntipiious  Properties 

Description:  Contamination  at  Superfund  sites  often  affects  contiguous  properties, 
either  by  migrating  onto  or  under  the  adjoining  property,  or  by  rendering  the  adjoining 
property  less  valuable  or  ineligible  for  financing  merely  due  to  its  proximity  to  the 
Superfund  site. 

Case  Study:  Radio  Beacon/Town  Garage  Superfund  Site  (formerly  known  as  Holton 
Circle  Superfund  Site),  Londonderry,  NH 

Groundwater  contamination  in  a  residential  area  resulted  in  naming  a 
Superfund  site  after  the  street  on  which  the  contamination  was  discovered. 
Property  owners  m  ihe  area  subsequently  experienced  extraordinary 
difficulties  in  selling  their  homes  or  obtaining  financing  or  refinancing. 
These  "passive"  owners  did  not  cause  or  contribute  to  the  migrating 
groundwater  contamination,  but  nevertheless  faced  the  spectre  or  at  least 
the  stigma  of  potential  liability. 


Discussion: 


Mere  proximity  of  a  property  to  a  Superfund  Site  causes  many  lenders  to 
refuse  to  provide  financing.  The  Subcommittee  understands  that  at  least 
one  of  the  major  purchasers  of  mortgages  on  the  secondary  market  will 
not  buy  a  mortgage  on  any  property  located  within  a  one  mile  radius  of  a 
Superfund  Site.  This  so-called  red-lining  approach  may  have  made 
properties  in  some  communities  virtually  unmarketable. 

Mere  ownership  of  property  onto  which  contamination  migrates  may  ' 
subject  that  owner  to  Superfund  liability.  While  EPA  has  adopted  a  policy 
with  respect  to  actions  against  "passive"  owners  of  residential  property, 
"Policy  Towards  Owners  of  Residential  Property  at  Superfund  Sites," 
(OSWER  Directive  #9834.6,  July  3,  1991),  no  such  policy  exists  with 
respect  to  commercial  or  industrial  property. 


Task  Force 
Cnasensus 
Position: 


CERCLA  should  be  amended  consistent  with  the  following 
recommendations.  In  the  interim,  EPA  should  attempt  to  address  these 
issues  through  administrative  and  policy  changes  wherever  possible. 

Amend  CERCLA  to  exempt  from  liability  owners  and  operators  of 
properties  contaminated  solely  due  to  the  migration  of  wastes  from  nearby 
Superfund  sites. 

Amend  CERCLA  to  authorize  EPA  to  issue  assurances  of  no  enforcement 
action  to  owners  and  operators  of  residential,  commercial  and  industrial 
properties  which  have  become  contaminated  solely  due  to  the  migration 
of  wastes  from  nearby  Superfund  sites. 
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C.        Congress  should  undertake  a  study  of  lending  standards  under  federal 
loan  programs,  including  those  administered  by  the  Farmers  Home 
Administration  (FmHA)  and  the  Department  of  Veterans  Affairs  (VA), 
as  well  as  secondary  market  standards  imposed  by  such  entities  as  Ginnie 
Mae,  to  determine  whether  environmental  risks  are  being  assessed 
rationally  and  to  ensure  that  loans  are  not  being  denied  arbitrarily  due,  for 
example,  to  proximity  to  a  hazardous  waste  site.  Amendments  to  statutes 
other  than  CERCLA  may  be  necessary  to  address  this  issue. 
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LIABILITY  ISSUE  5  -  lender  and  Fiduciary  Liability 

Description:  Although  CERCLA  contains  an  express  exemption  from  liability  for  a 
person  who  holds  a  security  interest  in  contaminated  property  "without  participating  in 
the  management"  of  the  property,  CERCLA  does  not  define  any  of  the  key  terms  in 
the  so-called  secured  creditor  exemption.  In  1992,  EPA  promulgated  a  final  rule  which 
defines  and  exempts  security  interests  and  describes  actions  that  do  and  do  not 
constitute  participation  in  management.  Although  the  rule  amends  the  National 
Contingency  Plan,  many  interested  parties  contend  that  only  an  amendment  to 
CERCLA  itself  can  provide  the  required  certainty.  Indeed,  the  rule  is  currently  being 
challenged  in  federal  court. 


Case  Study: 


Discussion: 


An  agreement  was  reached  for  the  purchase  and  development  of  a  piece 
of  prime  commercial  property  in  New  Hampshire.  The  prospective 
purchaser  had  lined  up  bank  financing  for  acquisition  of  the  property  and 
construction  of  a  hotel.  Prior  to  closing,  an  environmental  site  assessment 
detected  contamination  at  the  property.  The  bank  responded  by  revoking 
its  commitment,  thus  scuttling  the  transaction  and  plunging  most  of  the 
parties  into  litigation. 


A  well  defined  secured  creditor  exemption  provides  benefits  not  only  to 
the  secured  creditors,  but  also  to  the  business  and  industrial  community 
seeking  to  borrow  funds. 

In  addition  to  secured  creditors  facing  potential  liability,  fiduciaries  and 
the  trustees  of  estates  and  other  properties  may  face  personal  liability  for 
contaminated  property  that  is  within  their  purview  or  control.  £££,  gig,, 
United  States  v.  Burns.  1988  W.L.  242553,  an  unpublished  opinion  from 
the  U.S.  District  Court  in  New  Hampshire  in  which  a  trustee  was  held 
personally  liable  for  site  cleanup.  In  most  instances,  the  fiduciaries  and 
trustees  do  not  stand  to  benefit  personally  from  the  property  under  their 
control,  and  failure  to  protect  them  from  personal  liability  under 
CERCLA  may  have  a  substantial  impact  on  the  willingness  of  individuals 
to  serve  as  trustees. 


Task  Force 
Consensus 
Position: 


A. 


CERCLA  should  be  amended  consistent  with  the  following 
recommendations.  In  the  interim,  EPA  should  attempt  to  address  these 
issues  through  administrative  and  policy  changes  wherever  possible. 

Amend  CERCLA  by  adopting  EPA's  secured  creditor  rule  as  a  statutory 
amendment  and  including  liability  protection  for  entities  that  purchase 
contaminated  property  from  a  secured  creditor  (consistent  with  the 
recommendations  under  Liability  Issue  2,  Definition  of  Owner  and 
Operator). 
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Amend  CERCLA  to  provide  protection  of  fiduciaries  and  trustees  from 
personal  liability  in  situations  where  the  fiduciary  or  trustee  does  not  stand 
to  benefit  personally  from  remediation  of  the  contaminated  property. 


11 
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PROCESS  ISSUE  1:  Mixed  Funding 

Description:  EPA  has  made  only  limited  use  of  its  mixed  funding  authority,  even 
though  EPA  guidance  recognizes  that  it  is  appropriate  to  use  mixed  funding  in  cases 
where  100%  of  the  Hazardous  Substances  Superfund  (the  "Fund")  monies  cannot  be 
recovered. 

Case  Study:  Savage  Municipal  Well  Superfund  Site,  Milford,  New  Hampshire 

At  the  Savage  Well  Site  all  the  currently  identified  PRPs  are  related  in 
one  way  or  another  to  four  original  PRP  companies.  Of  those  four  PRP 
companies,  two  have  closed  down  operations  and  are  not  participating  in 
the  cost  of  the  cleanup.  Yet,  one  or  those  two  companies  was  responsible, 
beyond  doubt,  for  nearly  all  the  contamination  at  this  site.  In  fact,  were  it 
not  for  the  polluting  activities  of  one  of  the  closed  companies,  it  is  highly 
unlikely  that  the  site  would  ever  have  been  included  on  the  NPL. 

The  two  remaining  companies  under  the  current  rules  of  strict,  joint  and 
several  liability  are  being  pursued  for  far  more  than  their  contribution, 
which  could  not,  under  any  rational  view  of  the  facts  of  the  case,  have 
been  more  than  minimal. 

The  location  of  the  company  which  contributed  the  overwhelming  amount 
of  contamination  at  this  site  is  also  the  most  heavily  contaminated  part  of 
the  site,  and  is  divisible  factually  and  legally  from  the  remainder  of  the 
site. 

In  these  circumstances,  mixed  funding,  even  where  100%  recovery  of  Fund 
monies  may  not  be  possible,  is  not  only  desirable,  but  should  be  required. 


Discussion: 


Section  122  of  CERCLA  provides  EPA  with  tools  to  effect  settlements:  ds 
minimis  settlements,  covenants  not  to  sue,  non-binding  allocations  of 
responsibility  (NBARs),  and  mixed  funding. 

There  are  three  types  of  mixed  funding:  pre-authorization  of  claims 
against  Superfund;  cash-out  payments  by  settling  parties;  and,  "mixed 
work,"  in  which  EPA  and  the  PRPs  agree  to  conduct  separate  parts  of  the 
response  action. 

Mixed  funding  authority  exists  to  address  orphan  share  problems,  and  can 
also  be  used  to  address  situations  where  the  remaining  parties  do  not  have 
sufficient  assets  to  cover  their  own  shares  of  the  liability. 

Greater  use  of  mixed  funding  will  foster  expedited  voluntary  settlements 
and  cleanups,  make  the  allocation  process  more  equitable,  reduce  an 
encumbrance  to  competition,  give  PRPs  greater  certainty  as  to  the  amount 
and  extent  of  their  liability,  and  create  incentives  for  EPA  to  exercise 
greater  cost  controls. 
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Superfund  should  be  modified  to  prevent  the  imposition  of  extraordinary 
transaction  costs  and  liability  often  wholly  disproportionate  to  a  PRP's 
share  of  the  underlying  liability. 

Non-binding  preliminary  allocations  of  responsibility  could  be  used  to 
identify  orphan  shares  of  liability,  and  mixed  funding  settlements  could 
take  those  orphan  shares  into  account,  thus  importing  a  fairness  principle 
mto  the  apportionment  of  costs  among  economically  viable  parties. 

The  Task  Force  understands  that  various  organizations  may  advocate 
adoption  of  a  proportional  liability  scheme  in  place  of  joint  and  several 
Liability.  Such  an  approach  would  be  generally  consistent  with  the  Task 
Force  position  on  the  need  for  greater  fairness  in  the  liability  scheme 
The  Task  Force  also  understands  that  EPA  estimates  that  total  orphan 
share  costs  may  account  for  as  much  as  20%  of  total  Superfund  liability 
The  Task  Force  has  learned  that  government-funded  ("Fund-lead")  sites 
are  1  1/2  quarters  (or  4  1/2  months)  ahead,  on  average,  of  PRP-funded 
(enforcement  lead")  sites.  From  these  data,  people  who  support  retaining 
the  existing  funding  scheme  may  be  expected  to  draw  two  conclusions-  (1) 
funding  all  orphan  shares  with  mixed  funding  would  be  prohibitively 
expensive;  and  (2)  this  expanded  use  of  mixed  funding  would  not 
significantly  speed  the  cleanup  or  settlement  process.  Such  conclusions 
would  miss  the  essential  point:  the  current  liability  scheme  is 
fundamentally  unfair  and  must  be  modified  in  order  to  secure  greater 
voluntary  participation  in  settlements  and  bring  greater  equity  to  the 
process.  If  a  proportional  liability  scheme  were  adopted,  parties  would 
perceive  it  as  more  fair  and  would,  therefore,  be  far  more  willing  to 
quickly  settle  their  liability  and  help  move  the  process  forward.  The  "time 
spread"  between  sites  where  orphan  shares  are  paid  with  mixed  funding 
and  those  where  orphan  shares  are  imposed  on  the  settlors  could  in  fact 
prove  substantial.  The  lack  of  what  some  people  may  characterize  as  a 
significant  time  differential  between  Fund-lead  and  enforcement-lead  sites 
is  simply  testimony  to  the  coercive  powers  that  EPA  possesses  under  the 
current  liability  scheme.  It  is  not  a  justification  for  failing  to  bring  greater 
fairness  and  equity  to  CERCLA's  liability  provisions. 

In  reviewing  the  recommendations  of  the  Alternative  Future 
Subcommittee,  the  Task  Force  identified  greater  use  of  mixed  funding  as  a 
potential  means  of  achieving  fundamental  reform  and  improvement  of  the 
Superfund  program. 


Task  Force 
Consensus 
Position: 


CERCLA  should  be  amended  consistent  with  the  following 
recommendations.  In  the  interim,  EPA  should  attempt  to  address  these 
issues  through  administrative  and  policy  changes  wherever  possible. 
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Amend  CERCLA  to  mandate  mixed  funding  under  specified  scenarios, 
including  broader  use  for  orphan  shares,  in  circumstances  where  the 
remaining  PRPs  lack  sufficient  resources  to  fund  their  allocated  shares, 
and  to  facilitate  reuse  or  redevelopment  of  contaminated  sites  as 
recommended  in  Liability  Issue  2. 
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PROCESS  ISSUE  2:  De  minimis  Settlements 

Description:  EPA  has  made  only  very  limited  use  of  its  de  minimis  settlement 
authority.  An  effective  procedure  for  implementation  of  early  de  minimis  settlements 
is  essential  to  avoid  disproportionate  transaction  costs  imposed  upon  parties  that  make 
a  minimal  contribution  to  the  contamination  at  a  Superfund  site. 

Case  Study:  The  Coakley  Landfill  Superfund  Site,  North  Hampton,  New  Hampshire. 

This  site,  which  involved  a  large  number  of  small  parties,  was  not 
considered  for  de  minimis  settlement.  To  the  extent  the  EPA  guidelines 
impede  application  of  de  minimis  settlement  at  sites  such  as  this  they 
should  be  changed. 


Discussion: 


Under  Section  122(g)(1)  of  CERCLA,  the  EPA  may  enter  into  de  minimis 
settlements  with  minor  waste  contributors  or  minor  waste  landowners. 
The  EPA  has  set  up  guidelines  to  assist  Regions  in  handling  this  type  of 
settlement. 

The  problem  with  de  minimis  settlements  is  two-fold.  They  are  not  being 
used  in  appropriate  cases  at  municipal  sites  and  only  to  a  limited  extent  at 
other  sites.  Moreover,  the  guidelines  set  up  by  the  EPA  do  not  result  in 
settlements  which  fully  resolve  the  liability  for  small  parties  because  of 
various  "reopener"  clauses  in  consent  decrees. 

Early  de  minimis  settlements  should  be  employed  to  reduce  transaction 
costs  of  small  parties.  Transaction  costs,  particularly  legal  fees,  tend  to  be 
disproportionately  large  for  small  parties,  especially  if  they  have  not 
previously  been  involved  with  Superfund  sites. 

De  minimis  settlements  have  not  been  used  extensively  enough  to 
eliminate  the  harsh  impact  of  Superfund  liability  on  a  multitude  of  minor 
parties.  Congress  should  review  the  way  in  which  EPA  has  handled  sites 
that  have  or  could  have  involved  dfi  minimis  settlements,  with  the 
intention  of  making  appropriate  improvements. 

There  is  an  element  of  fairness  to  the  larger  parties  that  must  be 
considered  when  structuring  de  minimis  settlements.  By  providing  tiered 
settlement  options  tied  to  different  types  of  reopeners  (so  that  the  highest 
premium  is  paid  for  a  total  release),  larger  parties  may  be  assured  of  fair 
treatment  even  though  smaller  parties  are  able  to  more  quickly  resolve 
their  liability. 


Task  Force 
Consensus 
Position: 


CERCLA  should  be  amended  consistent  with  the  following 
recommendations.  In  the  interim,  EPA  should  attempt  to  address  these 
issues  through  administrative  and  policy  changes  wherever  possible. 
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A.  Amend  CERCLA  to  require  EPA  to  develop  and  institute  a  prompt  and 
efficient  method  of  settling  d£  minimis  parties  out  of  Superfund  cases. 

B.  Amend  CERCLA  to  require  that  all  sites  be  considered  eligible  for  ds 
minimis  settlement  techniques.  The  qualifying  criteria  should  focus  on 
the  involvement  of  minor  parties,  not  on  other  site  or  PRP  criteria. 

C.  Amend  CERCLA  to  mandate  the  use  of  d£  minimis  settlements  at  all  sites 
where  specific  criteria  are  met. 

D.  Amend  CERCLA  to  require  that  the  basis  for  eligibility  for  de.  minimis 
settlements  is  determined  by  the  PRPs  involved  in  the  site  with  the  active 
assistance  of  EPA.  For  example,  use  could  be  made  of: 

1.  weight  slips 

2.  percentage  of  business  generated  in  years  of  dumping 

3.  toxicity  of  waste 

4.  volume  of  waste 

5.  or  other  comparative  data,  given  that  any  error  for  small  parties  would 
have  at  most  a  minimal  effect  on  the  site  outcome. 

E.  Amend  CERCLA  to  require  that  either  a  complete  release  without  any 
cost  overrun  reopeners  or  a  release  with  reopeners  that  define  the  specific 
amount  of  potential  additional  liability  is  made  available  to  all  d£  minimis 
settling  PRPs. 
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PROCESS  ISSUE  3:  Liability  Allocation 

Description:  The  issue  of  cost  and  liability  allocation  is  exceedingly  complex. 
Experience  in  Superfund  cases  ranges  from  difficult  and  expensive  PRP  negotiations 
over  allocation  to  cases  in  which  allocation  simply  cannot  be  accomplished  due  not 
only  to  the  lack  of  available  information  from  EPA  (or  any  other  source),  but  also 
because  of  the  lack  of  a  recognized,  adequate,  effective  process  to  resolve  such 
differences. 


Case  Study: 


EPA  could  make  greater  use  of  the  preliminary  non-binding  allocations  of 
responsibility  (NBAR)  mechanism  provided  for  under  the  1986 
Amendments  to  CERCLA.  There  are  few  examples  where  this  approach 
has  been  implemented,  but  two  cases  demonstrate  the  usefulness  of  the 
concept: 

NBARs  were  used  successfully  to  obtain  agreement  among  approximately 
225  settling  parties  at  the  Resolve  Superfund  Site  in  North  Dartmouth, 
Massachusetts. 

A  mini-trial  format  was  used  to  resolve  differences  between  Goodyear  and 
the  Department  of  Defense  at  a  Phoenix,  Arizona  site. 


Discussion: 


The  effectiyeiiess  of  joint  and  several  rules  of  liability  in  obscuring  just  and 
fair  distinctions  between  the  liabilities  of  parties  has  no  doubt  contributed 
to  the  lack  of  incentive  in  the  administration  of  Superfund  by  EPA  to 
make  more  common  use  of  alternative  dispute  resolution  (ADR) 
mechanisms. 

ADR  could  serve  as  a  viable  means  for  addressing  protracted  and  difficult 
negotiations,  especially  where  the  likelihood  of  ultimate  failure  is  high. 

Though  EPA  may  be  reluctant  to  "dilute"  its  statutory  authority,  legislation 
which  requires  the  availability  of  ADR  as  part  of  the  process  would 
provide  dispute  resolution  which  is  more  equitable  and  cost-effective  than 
the  current  system,  and  could  be  the  basis  for  a  new  provision  for  judicial 
review. 


Task  Force 
Consensus 
Position: 


B. 


CERCLA  should  be  amended  consistent  with  the  following 
recommendations.  In  the  interim,  EPA  should  attempt  to  address  these 
issues  through  administrative  and  policy  changes  wherever  possible. 

Amend  CERCLA  to  make  available  Alternative  Dispute  Resolution 
(ADR)  techniques  in  the  allocation  process. 

Amend  CERCLA  to  require  EPA  to  issue  guidance  documents  on 
allocation,  including  municipal  allocation  models. 
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C         Amend  CERCLA  to  require  EPA  to  issue  a  non-binding  allocation  of 
responsibility  (NBAR)  at  every  site. 

D        Amend  CERCLA  to  allow  judicial  review  to  assure  prompt 

implementation  of  equitable  liability  allocation.  (See  Process  Issue  6.) 
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PROCESS  ISSUE  4:  State  Implementation  Rol* 

Pescriptinn:  The  Superfund  Amendments  and  Reauthorization  Act  (SARA)  of  1986 
amended  CERCLA  Section  121(f)  to  require  "a  substantial  and  meaningful" 
involvement  of  the  states  in  the  initiation,  development,  and  selection  of  remedial 
actions.  Many  states,  however,  have  come  to  see  themselves  in  the  role  of  a  rubber 
stamp.  In  New  Hampshire,  many  parties  would  like  to  see  the  State  play  a  greater  role 
in  the  implementation  of  Superfund. 

Case  Studies    Although  it  would  be  impossible  to  predict  how  sites  would  have 
£ri? FuSSf d     the  NH  Department  of  Environmental  Services  (NHDES)  rather  than 

i  ju    conjrolled  the  RI/FS  and  remedy  selection  process,  it  is  likely  that  decisions 
would  be  made  more  quickly  and  with  greater  sensitivity  to  local  concerns  if  NHDES 
were  the  primary  decision  maker. 

Discussion: 

Experience  with  many  state  programs,  consistent  with  the  strength  and 
diversity  of  a  federal  system,  indicates  that  the  site  investigation  and 
cleanup  should  be  influenced  by  site-specific  factors,  such  as  historical 
usage,  prior  state  or  local  government  sanctioned  commitment  of 
resources  through  land  use  techniques  and  other  government  regulation 
for  specific  purposes,  a  cost  benefit  analysis  of  the  remedy,  the  effect  of 
implementation  of  the  remedy  on  the  local  economy,  future  use  of  the  site 
and  realistic  assessment  of  the  risks  of  remedial  alternatives. 

The  Superfund  program  would  benefit  by  fostering  more  "substantial  and 
meaningful"  involvement  of  States  throughout  the  Superfund  process  from 
the  earliest  consideration  of  site  selection  through  implementation  of  the 
remedy. 

From  the  earliest  stages  of  site  evaluation  through  implementation  of  the 
remedy,  states  have  a  significant  public  policy  role  to  play  in  the  selection 
of  applicable,  relevant,  and  appropriate  site  cleanup  standards.  States 
should  be  given  a  broader  role  to  work  with  EPA  to  make  sensible  site- 
specific  decisions  affecting  the  course  of  the  response  action. 

The  wide  experience  of  states  in  selecting  appropriate  waste  site  remedies 
should  be  brought  to  bear  on  the  selection  of  Superfund  remedies  before 
the  issuance  of  the  Record  of  Decision  (ROD).  The  states'  role  should 
not  be  limited  to  a  concurrence  in  an  EPA  ROD.  Where  there  is  technical 
uncertainty  about  a  proposed  remedy,  the  State  should  be  consulted 
regarding  the  necessity  to  conduct  site-specific  treatability  studies  during 

Especially  in  light  of  the  well  publicized  cost  overruns  by  EPA  National 
Oversight  Contractors,  the  program  would  benefit  from  a  much  larger  role 
by  the  States  in  performing  the  oversight  of  private  parties  in  response 
actions.  (See  also,  Process  Issue  7.) 
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EPA's  CERCLA  program  guidance  for  remedy  selection  must  include  the 
benefit  and  experience  of  State  program  managers.  States  need  the 
resources  to  put  forth  a  "substantial  and  meaningful"  involvement  with  the 
remedial  process  from  the  Preliminary  Assessment  Phase  to  the  site 
closure  and  delisting. 


Task  Force 
Consensus 
Position: 


CERCLA  should  be  amended  consistent  with  the  following 
recommendations.  In  the  interim,  EPA  should  attempt  to  address  these 
issues  through  administrative  and  policy  changes  wherever  possible. 

A        Amend  CERCLA  to  allow  greater  State  involvement  in  the  National 
Priorities  List  (NPL)  listing  process. 

B.  Amend  CERCLA  to  enlarge  the  State  role  in  the  remedy  selection 
process. 

C.  Amend  CERCLA  to  expand  State  oversight  of  remedial  actions. 

D.  Amend  CERCLA  to  allow  delegation  of  the  Superfund  program  to  the 
States  and  provide  Superfund  monies  to  support  State  efforts. 

E.  Encourage  States  to  be  signatories  to  all  EPA  settlements. 
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PROCESS  ISSUE  5:  Consideration  of  Economic  Impact  in  Remedy  Selection 

Description:  In  selecting  remedies,  EPA  is  not  required  to  give  any  consideration  to 
their  financial  impact  on  the  PRPs  or  the  local  communities.  The  law  does  not 
consider  that  smaller  communities  and  companies  have  neither  the  expertise  nor  the 
resources  to  understand  this  complex  area  of  the  law  or  its  implications  for  their  future. 
Municipalities  and  private  businesses  are  left  to  sort  out  their  respective  shares  of  the 
liabilities  without  assistance  from  EPA. 


Case  Study: 


The  City  of  Dover,  New  Hampshire,  is  faced  with  cleanup  payments  of  $16 
million  for  the  Tolend  Road  landfill  site.  With  that  money,  Dover  could 
have  purchased:  82  new  fire  pumpers;  or  4.75  new  elementary  schools;  or 
16  traffic  interchanges;  or  15.5  miles  of  new  streets  with  water,  sewer  and 
drainage;  or  a  170-acre  industrial  park.  In  a  state  where  most  taxes  are 
levied  as  property  taxes  at  the  municipal  level,  Superfund  cleanup  costs 
have  a  staggering  impact  on  communities. 

A  private  company  PRP  at  the  Dover,  New  Hampshire,  landfill  site,  with 
no  established  contribution  of  significant  amounts  of  hazardous  waste  at 
the  site,  could  nevertheless  be  forced  to  make  payments  which  would 
eliminate  the  company's  profit  for  years  and  put  the  business  at  a 
significant  competitive  disadvantage  with  respect  to  capital  improvement 
against  others. 


Discussion: 


There  is  no  statutorily-sanctioned  procedure  to  allow  a  business  to  pay  its 
share  over  time.  As  a  result,  many  private  PRPs  are  severely  affected  by 
large  settlement  amounts  that  either  put  them  out  of  business  or  force 
them  to  delay  capital  improvements  and  reduce  operating  funds.  This  is 
particularly  difficult  for  parties  that  sent  only  very  small  quantities  of 
hazardous  substances  to  a  site  but  were  not  given  the  opportunity  to 
obtain  a  de.  minimis  settlement. 

The  law  also  does  not  take  community  funding  priorities  into 
consideration  in  selecting  the  remedy.  The  law  has  no  "soul."  It  lacks  a 
rational  cost/benefit  analysis,  and  accordingly  its  application  forces 
municipalities  to  reduce  the  quality  of  life  for  their  citizens  for  years  to 
come,  because  it  dictates  spending  priorities  without  regard  to  a 
community's  overall  needs.  The  subcommittee  does  not  mean  to  suggest 
that  poorer  communities  should  be  willing  (or  required)  to  accept  lesser 
cleanup  standards.  Rather,  once  an  appropriate  cleanup  standard  has 
been  determined,  and  once  the  reasonably  available  resources  of  the 
community  have  been  assessed,  EPA  must  be  prepared  to  make  up  the 
monetary  difference  if  failure  to  do  so  would  leave  the  community  unable 
to  meet  its  other  needs. 
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The  Task  Force  notes  that  unlike  EPA,  the  NHDES  is  willing  in 
appropriate  cases  to  have  cost  considered  as  a  selection  factor  in  choosing 
among  remedies  that  would  achieve  the  same  result  but  over  different 
periods  of  time. 


Task  Force 
Consensus 
Position: 


CERCLA  should  be  amended  consistent  with  the  following 
recommendations.  In  the  interim,  EPA  should  attempt  to  address  these 
issues  through  administrative  and  policy  changes  wherever  possible. 

Amend  CERCLA  to  require  EPA  to  include  consideration  of  the 
economic  impact  on  PRPs  in  the  remedy  selection  process  and  in 
determining  whether  to  make  mixed  funding  available  at  a  site. 

Amend  CERCLA  to  provide  a  mechanism  whereby  parties  can  pay  their 
allocated  shares  over  time  so  that  they  are  not  financially  crippled  by 
having  to  suffer  the  full  impact  of  a  lump  sum  settlement  payment. 

Amend  CERCLA  to  require  overall  consideration  of  "public  welfare" 
(priorities  and  definitions)  in  the  remedy  selection  process,  particularly 
when  dealing  with  municipal  landfills  at  which  municipalities  have 
substantial  responsibilities. 
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PROCESS  ISSUE  6:  Judicial  Review  of  I  .iahility 

Description:  Section  113(h)  of  CERCLA  prohibits  a  private  party  from  challenging  a 
government's  choice  of  response  action  or  Section  106  Administrative  Order  until  the 
government  brings  a  lawsuit  for  cost  recovery  under  Section  107  or  for  enforcement 
under  Section  106.  In  addition,  parties  usually  have  no  real  opportunity  to  contest  the 
basis  for  their  alleged  liability  until  after  they  have  settled  and  the  cleanup  has  been 
completed.  r 

Case  Study: 

Cleanup  at  the  Charles  George  Superfund  site  in  northern  Massachusetts 
benefitted  from  the  insistence  of  the  Federal  District  Court  on  an 
evaluation  of  the  private  parties'  proposals  for  the  site  response  action. 
While  judicial  review  is  difficult  to  obtain,  it  has  been  brought  to  bear  in 
certain  limited  circumstances,  and  this  case  demonstrates  that  a  carefully 
developed  role  for  judicial  review  would  improve  the  Superfund  program 


Discussion: 


A  private  party  must  complete  performance  pursuant  to  a  Section  106 
Administrative  Order  or  pay  severe  monetary  penalties,  including  a 
penalty  of  $25,000  per  day  of  non-compliance  with  the  Order,  or  face 
treble  damages  if  EPA  decides  to  fund  the  work  itself  and  then  seeks  to 
recover  its  costs. 

Section  U3(j)  of  CERCLA  limits  judicial  review  to  whether,  based  on  the 
Administrative  Record,  the  Order  was  "arbitrary  and  capricious  or 
otherwise  not  in  accordance  with  the  law." 

Congress  clearly  did  not  intend  judicial  review  of  governmental  remedial 
action  to  be  merely  a  "rubber  stamp."  Legislative  history  of  Section 
1 13(f)(2)  indicates  that  Congress  intended  that  courts  undertake  a 
searching  and  careful  review  of  government  response  decisions  in 
accordance  with  existing  Administrative  law  principles. 


Task  Force 
Consensus 
Position: 


While  the  Task  Force  generally  concurred  in  the  following 
recommendations,  a  number  of  additional  issues  arose.  One  suggestion 
was  that  the  definition  of  "imminent  and  substantial  endangerment,"  the 
threshold  requirement  for  the  issuance  of  an  administrative  order  under 
Section  106,  should  be  tightened  so  that  it  is  not  automatically  available  to 
EPA  at  every  site  where  the  parties  are  unable  to  reach  a  consent  decree. 
Another  suggestion  was  that  the  states  be  authorized  to  serve  as  mediators 
between  EPA  and  PRPs  on  allocation,  cost  and  remedy  selection  issues. 
While  no  consensus  was  reached  on  these  additional  issues,  there  was  a 
strong  sense  among  Task  Force  members  that  the  unavailability  of  judicial 
review  makes  the  law  extremely  unfair. 
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A.  Amend  CERCLA  to  provide  a  meaningful  opportunity  for  judicial  review 
of  remedy  selection  and  liability,  and  this  opportunity  should  be  available, 
whenever  possible,  before  PRPs  must  make  payments. 

B.  Amend  CERCLA  to  make  available  to  private  parties  a  pre-enforcement 
hearing  to  determine  if  a  Section  106  Administrative  Order  is  arbitrary 
and  capricious  or  otherwise  unlawfully  issued,  or  to  determine  if  the 
private  parties  are  liable  under  Section  106. 

C.  Where  appropriate,  new  judicial  review  provisions  should  be  related  to 
the  alternative  dispute  mechanisms  described  under  Process  Issue  2. 
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PROCESS  ISSUE  7:  EPA  Oversight  Costs 

Description:  Most  negotiated  consent  decrees  for  RI/FS  and  Remedial 
Design/Remedial  Action  (RD/RA)  include  provisions  requiring  the  performing  PRPs 
to  reimburse  EPA  and/or  state  agencies  for  the  costs  they  or  their  outside  contractors 
incur  in  conducting  "oversight"  of  the  work  performed  by  the  PRPs.  These  oversight 
costs  are  often  not  only  disproportionately  large  compared  with  the  PRPs'  original 
costs,  but  also  compared  with  the  actual  value  they  bring  to  the  project.    In  addition, 
EPA  rarely  provides  the  PRPs  with  detailed  cost  accounting  information  to  show  how 
EPA  and  its  private  contractors  actually  spent  their  time,  or  to  permit  an  analysis  of 
whether  value  was  in  fact  received  for  charges  incurred. 

Case  Studv: 

At  the  Somersworth  Landfill  Superfund  Site  in  Somersworth,  New 
Hampshire,  and  at  the  Savage  Municipal  Well  Superfund  Site  in  Milford, 
New  Hampshire,  EPA  oversight  costs  have  run  between  30  and  35%  of 
the  PRPs'  basic  costs  of  conducting  the  work.  In  other  words,  EPA  has 
added  an  additional  30-35%  onto  the  costs  incurred  by  the  PRPs.  At  each 
site,  this  added  cost  is  in  the  neighborhood  of  $500,000  and  is  likely  to  rise. 


Discussion: 


EPA  appears  to  be  conducting  excessive  oversight  of  private  PRP  actions 
and  contractors,  without  sufficient  consideration  of  ordinary  measures  of 
cost  containment.  At  some  sites,  every  iteration  of  every  document  is  sent 
off  by  the  Remedial  Project  Manager  for  review  by  EPA's  oversight 
contractor  at  the  same  time  that  state  regulators  are  also  reviewing  the 
work.  This  kind  of  practice  is  unnecessary  and  wasteful.  In  addition, 
EPA's  oversight  contractors  often  perform  work  of  limited  quality  and 
usefulness,  and  frequently  fail  to  keep  detailed  time  records  describing  the 
work  they  actually  performed.  PRPs  are  then  often  confronted  with  EPA 
demands  for  reimbursement  of  oversight  costs  which  are  based  on  such 
limited  records  as  not  to  permit  reasonable  review  and  validation. 


Task  Force 
Consensus 
Position: 


B. 


CERCLA  should  be  amended  consistent  with  the  following 
recommendations.  In  the  interim,  EPA  should  attempt  to  address  these 
issues  through  administrative  and  policy  changes  wherever  possible. 

Amend  CERCLA  to  require  EPA  to  submit  timely,  periodic,  detailed 
accountings  of  all  oversight  cost  charges. 

Amend  CERCLA  to  create  an  administrative  appeal  mechanism  for 
addressing  contested  oversight  costs  that  is  separate  from  the  RI/FS  and 
site  cleanup  process  and  cannot  be  used  by  EPA  to  slow  down  the  final 
approval  of  deliverables. 


25 


66 


C.  Amend  CERCLA  to  place  a  limitation  on  the  amount  of  oversight  costs 
that  EPA  can  recover  from  private  PRPs. 

D.  Amend  CERCLA  to  authorize  delegation  of  all  oversight  responsibilities 
to  state  regulatory  agencies  and  provide  appropriate  funding  to  states  for 
this  purpose.  (See  Process  Issue  4.) 
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REMEDIATION  ISSUE  1;  Streamlining  Site  Studies  and  Remedy  Selection 

Description:  Most  site  studies  are  duplicative,  expensive,  take  many  years  to  complete, 
and  generally  result  in  the  selection  of  a  standardized  remedy. 

Case  Study:  Tolend  Road  Landfill,  Dover,  NH. 

The  site  was  closed  by  the  City  in  1979.  Several  studies  have  been 
conducted  since  that  time  by  city,  state  and  federal  officials,  including  a 
Site  Assessment,  the  Remedial  Action  Master  Plan  (RAMP)  in  1983,  the 
Remedial  Investigation  (RI)  in  1989,  the  Feasibility  Study  (FS)  in  1991, 
the  Risk  Assessment  in  1991,  and  the  Field  Elements  Study  (FES)  in  1991. 
The  RI  had  to  be  supplemented  by  the  additional  FES.  After  eleven  years 
and  several  redundant  studies,  the  EPA  selected  the  standard  RCRA  cap 
for  closure  of  this  facility. 

More  than  9  years  elapsed  from  closure  of  the  landfill  to  performance  of 
the  RI,  a  study  designed  to  characterize  the  site. 

Two  years  after  the  RI,  a  Field  Elements  Study  (FES)  had  to  be 
conducted  to  fill  data  gaps  left  by  the  RI. 

Despite  the  passage  of  time,  the  expenditure  of  millions  of  dollars,  and  the 
redundant  site  studies,  EPA  selected  a  standardized  remedy  for  landfill 
closures,  even  though  the  PRPs  recommended  substantive  alternatives. 


Discussion: 


EPA  has  already  begun  to  address  concerns  about  the  site  study  and 
remedy  selection  process  through  development  of  the  Superfund 
Accelerated  Cleanup  Model  (SACM).  EPA  is  now  implementing  some 
elements  of  SACM,  many  of  which  are  similar  in  purpose  if  not  method  to 
recommendations  of  the  Task  Force. 


Task  Force 
Consensus 
Position: 


CERCLA  should  be  amended  consistent  with  the  following 
recommendations.  In  the  interim,  EPA  should  attempt  to  address  these 
issues  through  administrative  and  policy  changes  wherever  possible. 

Amend  CERCLA  to  require  an  immediate  determination  of  the  need  to 
conduct  emergency  removal  actions. 

Amend  CERCLA  to  require  a  single,  thorough  site  assessment  for  the 
purpose  of  evaluating  the  need  for  removal  actions,  listing  on  the  NPL, 
and  the  nature  and  extent  of  necessary  remediation.  Any  local  and  state 
evaluations  should  be  part  of  the  assessment.  Immediately  following 
removal,  if  any,  conduct  a  supplemental  Remedial  Investigation/ 
Feasibility  Study  (RI/FS),  incorporating  to  the  maximum  extent  all  studies 
conducted  in  connection  with  the  removal  action. 
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C.  Amend  CERCLA  to  provide  that  EPA  shall  not  require  standardized 
remedies  where  the  application  of  other  technologies  will  result  in  a  less 
expensive  but  equally  protective  method  of  protecting  health  and  the 
environment. 

D.  Amend  CERCLA  to  require  that  EPA  consolidate  studies  to  eliminate  the 
extended  time  which  results  from  redundancy,  and  extra  costs  associated 
with  such  tasks  as  contracting,  mobilization,  sampling  design  and 

Eerformance  and  site  security  plans.  If  no  immediate  threat  to  public 
ealth  and  the  environment  exists,  and  only  long  term  remediation  is 
required,  EPA  should  consolidate  all  studies  and  include  a  cost/benefit 
analysis  of  any  proposed  remedy.  If  the  risk  assessment  determines  that 
risks  are  low,  the  site  should  be  given  a  lower  priority  by  EPA,  and 
delisted  where  appropriate. 

E.  Amend  CERCLA  to  allow  institutional  controls  to  be  used  as  part  of  a 
permanent  remedy. 

F.  Amend  CERCLA  to  allow  the  use  of  containment  or  stabilization  (at  least 
as  a  temporary  measure)  rather  than  attempted  remediation  at  sites  where 
risks  are  low,  costs  are  extremely  high,  or  no  proven  technology  exists  for 
remediation  (e.g.,  dense  non-aqueous  phase  liquids  (DNAPL)  sites). 

G.  Amend  CERCLA  to  require  that  performance  standards  are  tailored  to 
the  conditions  at  individual  sites. 
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REMEDIATION  ISSUE  2:  Compliance  Boundaries 

Description:  Complete  cleanups  must  be  achieved  at  the  boundary  of  the  waste 
disposal  area,  often  resulting  in  extra  expenditures  without  commensurate  benefit. 

Case  Study:  Tolend  Road  Landfill  Superfund  Site,  Dover,  NH. 

EPA  has  imposed  standardized  RCRA  requirements  that  drinking  water 
quality  standards  be  met  at  the  toe  of  the  waste  pile.  EPA  also  specified 
that  residual  contamination  thereafter  be  assessed  under  a  new  risk 
assessment. 

The  City  has  extended  public  water  to  area  residents  who  may  be  at  risk 
and  has  enacted  a  restrictive  ordinance  preventing  use  of  groundwater  in 
that  zone  where  groundwater  may  be  impacted.  EPA  has  determined  that 
the  discharge  from  this  aquifer  to  the  nearby  Cocheco  River  is  harmless 
and  is  expected  to  remain  so. 

Nevertheless,  even  though  the  small  affected  aquifer  will  not  be  used  and 
is  not  considered  a  resource  to  the  City,  EPA  requires  the  expenditure  of 
tens  of  millions  of  dollars  to  close  the  landfill  as  if  it  were  a  modern 
facility  designed  to  RCRA  standards. 


Discussion: 


The  Tolend  Road  Landfill  has  been  closed  since  1979  with  only  a 

Rermeable  cover  material  and  a  drainage  swale  surrounding  the  landfill. 
[o  immediate  threat  exists  or  ever  existed  from  this  landfill. 

The  exorbitant  costs  associated  with  its  closure  are  the  result  of  the 
requirement  for  a  redundant  RCRA  Subtitle  C  style  cap  and  the 
requirement  to  attain  stringent  water  quality  goals  at  the  toe  of  the  waste 
pile. 

No  consideration  is  given  to  the  availability  of  public  drinking  water  to 
area  residents  or  to  the  existence  of  institutional  controls  restricting  the 
use  of  area  groundwater.  Similarly,  no  consideration  is  given  to  the 
limited,  if  any,  value  of  the  potentially  affected  aquifer  to  the  local 
community.  The  Task  Force  recognizes  that  in  many  states  it  is  ultimately 
the  state  regulatory  agencies  and  not  the  local  communities  that  decide 
how  natural  resources  should  be  managed.  Those  state  mechanisms  often 
allow  for  the  crafting  of  remediation  strategies  for  contaminated 
groundwater  that  take  into  account  local  needs  while  protecting  state 
interests.  However,  under  current  law,  blind  adherence  is  given  to  the 
EPA's  perception  of  its  statutory  mandate  to  clean  anything  that  is 
contaminated  as  quickly  as  possible,  regardless  of  cost  or  utility. 

ARAR  waivers  are  not  likely  to  solve  this  problem  effectively  at  most 
sites,  and  the  Task  Force  understands  that  many  states  would  not  support 
waiving  ARAR  "performance"  standards  under  most  circumstances. 
Instead,  the  key  issue  appears  to  be  the  proper  identification  of  relevant 
ARARs  in  the  first  instance.  For  example,  the  Task  Force  understands 
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that  NHDES  would  not  in  all  instances  identify  RCRA  Subtitle  C  as  an 
ARAR  at  municipal  landfill  sites,  even  though  EPA  Region  Ps  policy  is  to 
the  contrary. 

The  fund  balancing  waiver,  the  only  waiver  that  addresses  issues  of 
cost/benefit,  permits  EPA  to  relax  cleanup  criteria  at  Fund-lead  sites  in 
favor  of  cleaning  up  other  sites  which  pose  greater  risks,  but  these  factors 
may  not  be  considered  at  privately-funded  site  cleanups. 


Task  Force 

Consensus 
Position; 


CERCLA  should  be  amended  consistent  with  the  following 
recommendations.  In  the  interim,  EPA  should  attempt  to  address  these 
issues  through  administrative  and  policy  changes  wherever  possible. 

Amend  CERCLA  to  redefine  site  boundaries  to  include  areas  subject  to 
easements  or  other  institutional  controls,  and  compliance  boundaries 
should  be  extended  to  the  furthest  limits  affected  by  those  controls,  thus 
making  cleanup  goals  more  reasonable  and  more  realistically  attainable. 

Amend  CERCLA  to  provide  that  RCRA  closure  requirements  are  not 
imposed  on  the  closure  of  old  municipal  or  private  landfills  that  accepted 
primarily  municipal  solid  wastes. 

Amend  CERCLA  to  provide  for  a  zone  of  groundwater  management 
rather  than  requiring  water  quality  standards  to  be  met  at  the  edge  of  the 
waste  management  area. 
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REMEDIATION  ISSUE  3:  Correlating  Cleanup  Goals  with  Risks 

Description:  Every  remedy  must  achieve  the  same  level  of  cleanliness  regardless  of  the 
actual  risk  presented  by  the  site  to  human  health  and  the  environment. 

Case  Study:  The  Somersworth  Landfill  Superfund  Site,  Somersworth,  NH 

The  Risk  Assessment  prepared  by  the  potentially  responsible  parties 
concludes  that  there  is  no  current  risk  associated  with  the  Landfill.  The 
only  risk  posed  is  a  theoretical  future  risk  for  a  small  number  of  residents 
along  Blackwater  Road.  This  risk  arises  out  of  a  scenario  based  on  the 
unlikely  assumption  that  current  or  future  residents  will  use  existing  wells 
or  dig  new  wells  for  domestic  water.  The  assumption  is  made  despite  City 
water  being  available  along  Blackwater  Road  since  1972  and  the  naturally 
occurring  poor  quality  of  the  groundwater  in  the  area  (the  groundwater 
suffers  from  high  iron  and  manganese).  Furthermore,  the  data  creating 
this  theoretical  future  risk  are  from  a  single  bedrock  well  whose 
contaminant  source  is  probably  not  the  Landfill.  A  co-located  well  placed 
in  the  lower  part  of  the  surface  aquifer,  the  likely  source  of  drinking  water, 
showed  no  contamination.  Moreover,  there  is  substantial  evidence  of 
biorestoration  occurring  at  the  site,  further  mitigating  the  need  for  an 
elaborate  cleanup. 

The  current  estimated  effect  of  the  site  on  human  health  and  the 
environment  is  negligible.  There  are  no  residents  of  the  area  using 
groundwater,  and  surface  soils  are  not  contaminated.  Only  under  the 
scenario  in  which  residents  along  Blackwater  Road  are  assumed  to 
recommission  or  dig  new  domestic  wells  does  the  lifetime  cancer  risk 
estimate  exceed  the  upper  boundary  of  the  acceptable  risk  range,  and  then 
only  minimally  so. 


Discussion: 


Under  the  existing  risk  assessment  process,  the  need  for  a  remedy  is  based 
primarily  on  whether  the  base  line  risk  assessment  indicates  a  lifetime 
excess  cancer  risk  above  acceptable  levels.  Once  a  decision  is  made  that  a 
remedy  is  needed,  it  must  be  protective  of  human  health  and  the 
environment  (i.e.  within  the  acceptable  risk  range)  and  meet  all  Federal 
and  State  ARARs. 

Automatically  requiring  ARARs  to  be  met  at  every  site  without  regard  to 
the  actual  risks  presented  by  the  site  can  result  in  an  excessive  remedy 
driven  by  unrealistic  and  unnecessary  clean-up  standards  instead  of  actual 
current  and  future  risks.  Risks  to  human  health  and  the  environment, 
rather  than  ARARs,  should  drive  the  selection  of  a  remedy. 

The  theoretical  future  risk  presented  by  the  Somersworth  Landfill  (as 
discussed  above  under  Case  Study)  is  based  on  data  from  a  single  bedrock 
well.  Without  these  data  the  risk  calculation  for  the  site  would  be  within 


31 


72 


the  acceptable  risk  range.  Under  current  law,  however,  an  elaborate  and 
costly  remedy  could  still  be  ordered  in  an  effort  to  meet  ARARs. 

The  Task  Force  recognizes  that  even  absent  EPA's  authority  under 
CERCLA,  many  states  would  have  the  authority  to  mandate  groundwater 
cleanup  and  to  specify  a  timeframe  for  cleanup,  although  there  may  be 
greater  flexibility  in  terms  of  length  and  degree  of  required  cleanup  under 
some  states'  rules  than  under  those  mandated  by  EPA. 


Task  Force 

Consensus 
Position: 


CERCLA  should  be  amended  consistent  with  the  following 
recommendations.  In  the  interim,  EPA  should  attempt  to  address  these 
issues  through  administrative  and  policy  changes  wherever  possible. 

A        Amend  CERCLA  to  include  within  the  remedy  selection  process  a  specific 
method  that  correlates  actual  risk  at  a  site  with  ARARs  that  reflect  those 
risks. 

B.  Amend  CERCLA  to  expand  the  allowable  use  of  institutional  controls  at 
sites  with  low  theoretical  future  risks. 

C.  Amend  CERCLA  to  allow  an  ARAR  waiver  when  the  lifetime  cancer  risk 
levels  are  within  the  acceptable  risk  range  (104  to  10*). 
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REMEDIATION  ISSUE  4:  Risk  Assessments 

Description:  EPA  seeks  to  reduce  potential  risk  levels  below  those  which  most  people 
would  find  acceptable  in  their  daily  lives,  thus  driving  up  remediation  costs. 


Case  Studv: 


All  NPL  sites  which  go  through  remediation  are  first  subject  to  a 
quantitative  risk  assessment  as  required  by  the  National  Contingency  Plan. 
Therefore,  any  site  could  be  considered  a  case  study. 


Discussion: 


Risk  assessment  is  the  process  by  which  the  probability  of  adverse  health 
outcomes  resulting  from  exposure  to  toxic  chemicals  is  estimated.  As 
practiced  by  EPA,  this  is  a  four  step  process  involving:  i)  hazard 
identification  (determining  the  toxicological  properties  of  the  chemicals  in 
question);  ii)  dose-response  (the  quantity  of  a  chemical  needed  to  elicit  a 
specific  toxic  response);  hi)  exposure  assessment  (how  often  does  an 
individual  come  into  contact  with  how  much  of  a  toxic  chemical);  and  iv) 
risk  characterization  (in  which  steps  i  through  iii  above  are  integrated  to 
develop  a  plausible  estimate  of  risk). 

While  each  of  the  four  steps  in  a  quantitative  risk  assessment  is  subject  to 
uncertainty,  the  exposure  assessment  step  is  the  most  sensitive  to  site 
specific  conditions.  For  consistency  between  risk  assessments,  EPA  often 
relies  on  standard  exposure  estimates  or  "factors"  such  as  those  found  in 
the  EPA  publications  Human  Health  Evaluation  Manual  and  the 
Exposure  Factors  Handbook.  Exposure  assessment  factors  include  such 
things  as  the  number  of  days  per  year  a  child  can  play  outdoors  or  how 
much  water  an  adult  consumes  daily.  However,  these  factors  do  not 
always  reflect  average  conditions.  For  example,  EPA  uses  2  liters  of  water 
per  day  as  a  standard  exposure  factor,  while  EPA's  own  guidance 
(Exposure  Factors  Handbook^  suggests  that  the  use  of  this  level  as  an 
upperbound  estimate  of  consumption  is  not  well  supported  by  the 
available  literature. 


Task  Force 
Consensus 
Position: 


CERCLA  should  be  amended  consistent  with  the  following 
recommendations.  In  the  interim,  EPA  should  attempt  to  address  these 
issues  through  administrative  and  policy  changes  wherever  possible. 

Risk  assessments  should  use  exposure  factors  that  more  accurately 
describe  site  conditions  than  do  the  standard  exposure  factors. 

When  quantities  consumed  are  important,  EPA  should  use  values  that  are 
more  reflective  of  average  conditions. 
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EPA  should  ensure  that  national  and  regional  risk  assessment  guidance  do 
not  conflict  with  each  other. 
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REMEDIATION  ISSUE  5:  Cleanup  Standards 

Description:  EPA's  cleanup  standards  are  often  unrealistic  and  unattainable  because 
EPA  requires  PRPs  to  comply  with  all  applicable  or  relevant  and  appropriate 
requirements  (ARARs)  of  all  State  and  Federal  regulations,  including  State  or  Federal 
drinking  water  standards. 


Case  Studies: 


Discussion: 


At  the  Tolend  Road  Superfund  Site  in  Dover,  NH,  the  aquifer  that  has 
been  identified  as  being  at  risk  is  not  a  current  source  of  water  for  anyone 
and  may  be  too  small  to  be  developed  as  a  public  water  supply.  Moreover, 
all  residences  and  buildings  in  the  vicinity  are  connected  to  a  public  water 
supply  from  another  source.  Given  current  and  anticipated  uses  of  the 
nearby  aquifer,  requiring  that  groundwater  meet  ARARs  at  the  toe  of  the 
landfill  is  unnecessarily  stringent. 

At  the  Savage  Municipal  Well  Superfund  Site  in  Milford,  NH,  the  RI/FS 
and  ROD  (Record  of  Decision)  identified  two  likely  sources  of  dense 
nonaqueous  phase  liquids  (DNAPLs)  in  the  groundwater.  The  ROD  and 
the  proposed  SOW  (Statement  of  Work)  as  well  as  the  proposed  Consent 
Decree  stipulate  performance  complying  with  ARARs  by  controlling  the 
upgradient  sources  through  creation  of  a  hydraulic  barrier  and  using  a 
pump-and-treat  remedy  for  the  downgradient  groundwater.  Because  there 
is  no  known  technology  for  removing  DNAPLs,  some  contamination  may 
always  be  present,  at  least  until  a  viable  technology  is  found.  EPA's 
cleanup  standards  do  not  specifically  provide  for  these  kinds  of  situations. 

The  Savage  Municipal  Well  Site  is  currently  not  used  for  drinking  water, 
the  Town  of  Milford  does  not  foresee  the  need  for  additional  drinking 
water  sources,  and  the  Site  is  now  privately  owned.  The  Site  is  situated  in 
an  industrially-zoned  and  industry-occupied  location.  Institutional 
Controls  could  be  applied  to  the  Site  to  prevent  potential  or  accidental 
drinking  water  uses.  Nevertheless,  pump-and-treat  remediation  is  being 
required  for  the  downgradient  contamination,  rather  than  allowing  natural 
attenuation  to  accomplish  the  same  result. 


This  issue  has  long  been  labeled  as  one  of  "how  clean  is  clean?"  Various 
provisions  in  the  Superfund  Amendments  and  Reauthorization  Act  of 
1986  (SARA)  answered  this  question  by  mandating  the  application  of 
applicable  or  relevant  and  appropriate  requirements  (ARARs)  as  cleanup 
standards.  While  some  commentators  have  suggested  that  many  so-called 
"performance"  standards  (i.e.,  maximum  acceptable  contaminant  levels) 
are  not  sufficiently  protective  of  human  health  and  the  environment,  the 
sense  of  many  Task  Force  members  was  that  many  performance  standards 
are  either  unnecessarily  stringent  or  are  mdiscriminately  imposed  on  sites 
even  though  site  history,  as  well  as  current  and  expected  usage  would  not 
otherwise  warrant  such  a  high  degree  of  cleanup. 
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Underlying  this  issue  is  a  fundamental  policy  choice  that  Congress  must 
face:  is  CERCLA  a  public  health  protection  law  or  an  environmental 
restoration  law?  If  the  primary  goal  is  public  health  protection,  higher 
residual  levels  of  contaminants  after  cleanup  would  presumably  be 
acceptable  than  if  the  goal  were  environmental  restoration,  in  which  case 
presumably  nothing  short  of  total  cleanup  would  be  tolerated.  While  the 
two  goals  are  not  mutually  exclusive,  the  impracticality  and  expense  of 
achieving  total  environmental  restoration  at  most  if  not  all  sites  should  be 
self-evident.  Instead,  it  is  probably  only  possible  to  reduce  exposures  and 
risks.  The  Task  Force  also  notes  that  cleanup  goals  under  CERCLA  are 
in  some  instances  more  stringent  than  those  imposed,  for  example,  under 
the  underground  storage  tank  (UST)  remediation  standards  of  RCRA, 
thus  suggesting  that  there  are  inconsistencies  in  EPA's  overall  risk 
assessment  and  management  program,  in  large  part  due  to  inconsistent 
Congressional  enactments.  Rather  than  suggesting  that  other  standards 
should  be  made  more  stringent,  the  fundamental  lesson  may  be  that  the 
universal  application  of  CERCLA's  cleanup  goals  is  needlessly  stringent. 

The  sense  of  the  Task  Force  is  that,  at  a  minimum,  Congress  should  allow 
EPA  to  apply  different  cleanup  standards  depending  on  projected  future 
site  usage,  as  suggested  in  Recommendation  9  under  Remediation  Issue  1. 
Congress  must  also  revisit  the  entire  notion  of  ARARs  and  ask  whether 
the  existing  test  makes  sense,  or  whether  a  different  test  should  be  applied 
in  identifying  cleanup  standards  for  a  given  site.  Both  of  these  points 
highlight  the  need  to  build  greater  flexibility  into  the  statute.  Imposing 
mandatory  uniform  national  cleanup  standards,  including  specified 
timeframes  for  achieving  those  standards,  could  result  in  unnecessary 
expenditures  with  few  positive  results  to  show  for  the  money  spent.  But 
granting  EPA  and  the  states  greater  flexibility  in  this  arena  could  save 
money  and  lead  to  equally  protective  results  in  the  long-term  if  not  the 
short-term. 

EPA  currently  allows  Modified  Cleanup  Standards  to  ultimately  become 
Final  Cleanup  Standards  if,  after  active  remediation  (which  may  be 
costly),  it  finds  that  contaminant  levels  cannot  be  brought  down  to  State 
and/or  Federal  Drinking  Water  Standards.  EPA's  position  appears  to  be 
to  "throw  money  at  it,"  and  if  that  doesn't  work,  then  consider  changing  the 
cleanup  standard.  A  more  realistic  and  cost-effective  approach  would  be 
to  give  consideration  from  the  outset  to  setting  cleanup  standards  that  are 
compatible  with  site  conditions  and  uses. 


Task  Force 

Consensus 
Position: 


CERCLA  should  be  amended  consistent  with  the  following 
recommendations.  In  the  interim,  EPA  should  attempt  to  address  these 
issues  through  administrative  and  policy  changes  wherever  possible. 
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A.  Amend  CERCLA  to  provide  a  tiered  approach  for  determining  the 
stringency  of  cleanup  standards  and  the  necessity  for  remediation.  Under 
this  approach,  EPA  would  evaluate  the  site  conditions,  current  and  future 
uses,  local  land  uses,  and  proximity  to  aquifers  when  determining  what 
remediation  is  required  and  selecting  performance  standards.  Case-by- 
case  determinations  should  be  made. 

B.  Amend  CERCLA  to  provide  a  specific  cost-benefit  analysis  in  selecting 
remedies  and  setting  performance  standards  so  that  longer  remediation 
periods  utilizing  natural  attenuation  may  be  used  to  achieve  performance 
standards  where,  for  example,  an  aquifer  will  not  be  needed  m  the  near 
future  as  a  drinking  water  supply. 

C.  Congress  must  review  the  stringency  of  current  CERCLA  cleanup 
standards  (especially  maximum  contaminant  levels  (MCLs)),  to  determine 
whether  they  are  sufficiently  or  overly  protective  of  human  health. 
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ALTERNATIVE  FUTURE  APPROACHES 


Introduction: 

Structured  differently  from  earlier  sections  of  the  report,  this  section  includes  the 
following  segments:  a  description  of  how  the  Alternative  Future  Subcommittee 
approached  its  assignment;  a  discussion  of  the  Subcommittee's  report  to  the  Task 
Force,  including  the  Task  Force's  response;  and,  a  synthesis  of  the  general  thinking  of 
the  Task  Force  members  on  each  of  the  seven  issues  identified  by  the  Subcommittee. 
Although  the  Task  Force  did  not  necessarily  reach  consensus  on  each  of  the  seven 
issues  identified  by  the  Subcommittee,  there  was  general  agreement  that  each  of  the 
issues  and  proposed  approaches  merited  further  investigation  and  review. 

The  Alternative  Future  Subcommittee  was  asked  to  proceed  from  the  premise 
that  the  slate  could  be  wiped  clean  and  to  devise  and  recommend  a  national  statutory 
framework  to  address  the  problems  and  issues  posed  by  the  improper  disposal  of 
hazardous  substances.  Assuming  the  Subcommittee  was  able  to  formulate  such  an 
approach,  it  was  also  asked  to  propose  a  means  of  making  the  transition  from  the 
existing  Superfund  scheme  to  the  proposed  "alternative  future  approach."  The  Task 
Force  placed  no  constraints  on  the  concepts  available  to  the  Subcommittee.  The 
Subcommittee  proceeded  using  the  benefit  of  hindsight,  adopting  those  elements  of  the 
present  Superfund  program  which  have  worked  best  and  avoiding  those  negative 
elements  for  which  the  program  is  notorious. 

The  Subcommittee  took  note  of  the  many  inequitable  and  draconian  aspects  of 
the  present  program,  as  well  as  the  public  benefits  that  may  have  been  derived  over  the 
past  decade  from  those  elements  of  the  program.  The  Subcommittee  strove  for 
recommendations  that  harness  the  individual  and  corporate  motivations  needed  to 
make  certain  those  benefits  continue  to  accrue  without  mandating  the  universal 
application  of  the  draconian  and  inequitable  features  of  the  present  statute. 

The  Subcommittee  also  recognized  the  waste  the  present  program  has  fostered  in 
terms  of  excessive  transaction  costs,  inefficient  and  ineffective  "pork-barrel"  type  work 
by  some  government  contractors,  and  scientific  oversight  and  instruction  which  is 
sometimes  repetitive  and  insufficiently  focused  on  the  proper  goals  of  the  Superfund 
program.  Many  response  or  remedial  activities  are  currently  undertaken  not  because 
they  are  necessary  or  appropriate  at  a  contaminated  site,  but  because  they  are 
mandated  or  accepted  in  the  context  of  the  Superfund  enforcement  and  remediation 
process.  The  Subcommittee  sought  to  make  recommendations  incorporating  a  system 
of  safeguards  to  encourage  the  efficient  and  effective  use  of  public  and  private  funds 
and  to  attain  beneficial  site-specific  results. 

Discussion  Points: 

A        Fundamental  Principle: 

The  Subcommittee  recommended  that  proper  site  assessments  and 
prompt,  appropriate  remedial  actions  based  on  realistic  assumptions  and 
scientifically  sound  information  should  be  the  focus  of  the  Superfund 
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program.  The  Subcommittee  also  felt  that  the  statute  should  focus  efforts 
on  obtaining  remedial  results,  not  on  the  allocation  of  liability  among 
PRPs  and/or  the  government. 

The  Task  Force  members  generally  concurred  in  the  fundamental 
principle  that  the  primary  goal  should  be  appropriate  cleanups  based  on 
sound  scientific  information,  and  that  remedial  results  rather  than  liability 
allocation  should  be  the  focus.  In  short,  the  goal  must  be  to  accomplish 
necessary  site  remediation  as  quickly,  efficiently  and  inexpensively  as 
possible. 

B.        General  Liability  Cutoff: 

The  Subcommittee  recommended  that  there  be  no  Superfund  liability  for 
the  disposal  or  transportation  of  hazardous  substances  before  January  1, 
1981,  or  for  the  ownership  or  operation  of  a  site  contaminated  before 
January  1,  1981,  except: 

(1)  in  cases  of  demonstrated  significant  harm  to  the  environment  and/or 
public  health  where  the  responsible  party  knew  or  should  have  known  of 
that  harm  or  potential  harm;  or 

(2)  in  cases  where  disposal  violated  some  other  legal  requirement  in 
existence  at  the  time. 

While  the  general  sense  of  the  Task  Force  was  to  support  the 
Subcommittee's  recommendation  that  there  be  a  liability  cut-off  date,  no 
firm  conclusion  was  reached  on  whether  January  1,  1981  was  the  most 
appropriate  date.  Many  suggested  that  the  effective  date  of  SARA  in 
1986  would  be  more  equitable. 

C.        PRP  Oversight  Payment  Obligation: 

The  Subcommittee  felt  that  placing  most  of  the  financial  burden  for 
addressing  pre-1981  disposal  on  the  government  may  result  in  the 
inefficient  and  wasteful-expenditure  of  public  funds,  unless  oversight  is 
provided  by  private  parties.  The  Subcommittee  suggested  that  PRPs 
would  qualify  for  the  pre-1981  liability  cutoff  (in  B  above)  only  if  they 
provided  or  paid  (their  appropriate  share)  for  remedial  engineering 
oversight  -  similar  to  "value  engineering"  to  assure  the  efficient 
expenditure  of  public  funds.  The  Subcommittee  recommended  that  unless 
the  oversight  met  pre-determined  objective  criteria,  the  liability  cut-off 
could  be  voided. 

The  PRP  oversight  payment  obligation  proposal  was  recognized  by  many 
Task  Force  members  as  problematic.  While  the  Task  Force  understood 
the  desire  to  keep  in  check  the  perceived  potential  for  "gold-plating"  by 
EPA  there  was  a  general  sense  that  the  Subcommittee's  proposed 
approach  was  probably  unworkable.  The  goal  is  to  ensure  the  application 
of  "value  engineering"  principles  to  each  cleanup,  and  perhaps  other 
means  can  be  found  to  accomplish  that  goal. 
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D.  Post  1981  Disposal  Liability: 

The  Subcommittee  recommended  the  following  approach  to  Post-1981 
disposal  liability:  "A  PRP  will  be  liable  for  its  percentage  share  of 
remedial  costs  if  it  cooperates  in  the  remedial  process  and  pays  in  its 
proportionate  amount  in  a  timely  manner.  If  a  PRP  does  not  cooperate 
after  proper  notice,  it  would  be  subject  to  strict,  joint  and  several  liability 
such  as  that  which  currently  applies  under  the  statute.  The  EPA  must  be 
obligated  to  pursue  non-settling  liable  parties.  The  proceeds  of  any 
recovery  under  that  strict  liability  formula  would  go  first  to  the  fund  and 
then  to  the  contributing  PRPs  in  proportion  to  their  payments." 

The  Post-1981  disposal  liability  proposal  was  generally  recognized  by  most 
Task  Force  members  as  a  workable  scheme.  The  Task  Force  questioned, 
however,  whether  it  would  substantially  reduce  transaction  costs  relating 
to  allocation  issues.  A  proposal  that  surfaced  during  the  Task  Force's 
discussion  of  this  issue  -  and  that  many  members  felt  deserved  further 
study  ~  would  establish  an  incentive-based  program  whereby  there  would 
be  a  presumptive  mixed  funding  share  at  each  site  which  would  drop  over 
time  as  the  private  parties  took  longer  to  reach  a  settlement  among 
themselves  and  with  EPA.  For  example,  the  law  could  be  that  the 
presumptive  mixed  funding  share  is  50%  if  commitments  for  the 
remaining  50%  can  be  raised  by  the  PRPs  within  90  days.  For  each 
additional  30  days,  the  presumptive  mixed  funding  share  would  drop  by 
10%.  Part  of  this  proposal  would  include  provisions  for  ADR  or 
expedited  production  and  discovery  of  information  that  could  provide  a 
basis  for  allocation.  This  overall  approach  would  provide  substantial 
incentives  for  rapid  settlement,  should  decrease  overall  transaction  costs, 
and  would  lessen  some  of  the  harshness  of  the  existing  liability  scheme. 

E.  Funding/Market  Pressure: 

The  Subcommittee  recommended  that  the  cost  be  spread  using  a 
mechanism  that  recognizes  the  breadth  of  the  public's  interest  in  the  goals 
of  the  Superfund  program  and  the  breadth  of  historic  involvement, 
directly  or  indirectly,  of  all  or  nearly  all  citizens  in  the  industrial  activities 
which  ultimately  required  such  a  program. 

The  Subcommittee  elaborated  on  its  revenue-raising  recommendation  as 
follows:  "Existing  corporate  producer/service  provider  tax  or  taxes  should 
be  revised  to  generate  necessary  revenue.  The  tax  should  be  reflected, 
cumulatively,  at  the  consumer  end,  in  the  retail  price  of  all  goods  and 
services.  The  amount  of  the  tax  paid  on  a  product  or  service  unit  should 
reflect  the  potential  environmental  harm  involved  in  the  product  or 
service.  Some  mechanism  must  be  devised  to  provide  information  to 
consumers  regarding  how  much  of  the  cost  of  a  product  or  service  arises 
from  the  tax,  to  permit  consumers  to  make  decisions  which  take 
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environmental  concerns  into  account." 

The  Funding/Market  Pressure  proposal  generated  a  great  deal  of 
discussion  among  Task  Force  members.  The  Task  Force  concurred  in  the 
general  recommendation  that  the  costs  of  cleaning  up  hazardous  wastes 
should  be  spread  more  broadly,  not  only  for  equitable  reasons,  but  also  for 
the  purposes  of  discouraging  waste  generation  and  informing  consumers 
of  the  role  they  play  in  the  use  of  toxics.  The  Subcommittee  recognized 
that  taxing  products  to  reflect  the  costs  of  environmentally-sensitive 
disposal  may  be  very  difficult  to  implement.  Another  approach,  with 
certain  specific  types  of  products  (such  as  batteries),  might  be  to  require 
manufacturers  to  take  back  all  used  products.  Yet  another  approach 
considered  would  involve  imposition  of  a  fee  at  the  point  of  disposal,  on 
the  theory  that  high  disposal  costs  rather  than  high  purchase  costs  might 
better  educate  consumers  about  the  problems  posed  by  products  that 
contain  toxic  or  hazardous  substances.  The  possibility  of  placing  a 
surcharge  on  all  commercial  insurance  policies  was  not  specifically 
discussed.  All  Task  Force  members  recognized,  however,  that  additional 
revenues  will  be  needed  to  fund  the  alternative  future  approach  proposed 
by  the  Task  Force,  and  perhaps  an  insurance  surcharge  could  provide  a 
portion  of  the  needed  funds. 

Site  Ranking: 

The  Subcommittee  recommended  as  follows:  "New  and  existing  sites 
should  be  ranked  for  remedial  action  based  on  whether  there  is  imminent 
or  inevitable  danger  to  public  health  or  the  environment.  The  ranking 
should  be  based  on  a  realistic  view  of  likely  future  use  of  each  site  and  on 
the  realistic  risks  to  public  health  or  the  environment  posed  by  that  use. 
The  ranking  procedure  should  explicitly  recognize  that  not  all  sites  require 
remediation,  or  at  least  not  remediation  to  the  same  level." 

The  Subcommittee  proposal  for  Site  Ranking  was  favorably  received  by 
the  Task  Force.  As  one  Subcommittee  member  put  it,  "we  must  try  to  find 
a  way  to  legislate  courage."  In  other  words,  EPA  must  have  the  flexibility 
to  determine  that  some  sites  don't  pose  significant  risks,  that  some 
cleanups  are  not  technically  possible,  and  that  there  is  not  sufficient 
money  or  personnel  to  accomplish  everything  at  once.  The  Task  Force 
also  agreed  on  the  need  to  find  a  means  of  permanently  delisting  sites  so 
that  the  black  mark  of  Superfund  does  not  haunt  them  forever. 

Review  of  Remedy  Decision: 

The  Subcommittee  expressed  the  view  that  the  current  program  suffers 
because  remedy  selection  decisions  often  are  made  by  those  with  little  or 
no  actual  knowledge  about  the  local  significance  of  a  site,  including  the 
secondary  implications  of  implementing  the  selected  remedy  at  the  site. 
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The  Subcommittee  therefore  recommended  that  the  remedy  selected  by 
EPA  or  the  State  should  be  subject  to  appeal  to  a  standing  administrative 
body  of  3-5  persons  whose  interests  fairly  represent  the  potentially 
divergent  views  of  the  government  as  well  as  residential  and  business 
community  members. 

The  Subcommittee  proposal  for  an  administrative  panel  to  hear  appeals  of 
remedy  selections  was  recognized  by  Task  Force  members  as  an  effort  to 
address  a  very  important  issue.  While  no  consensus  was  reached  on 
whether  the  particulars  of  the  proposal  were  workable,  there  was 
agreement  that  some  kind  of  administrative  review  process  should  exist 
for  remedy  selection  and  technical  issues. 


Synthesis 
of  Task  Force 
Direction: 


A.  The  goal  of  the  Superfund  program  in  the  future  should  be  obtaining 
remedial  results  rather  than  focusing  on  allocation  of  liability  among  PRPs 
and/or  the  government. 

B.  There  should  be  no  Superfund  liability  for  the  disposal  or  transportation 
of  hazardous  substances  before  a  date  certain  (but  not  earlier  than 
January  1,  1981)  or  for  the  ownership  or  operation  of  a  site  contaminated 
before  a  date  certain  (but  not  earlier  than  January  1,  1981)  except  in  cases 
of  demonstrated  significant  harm  to  the  environment  and/or  public  health 
where  the  responsible  party  knew  or  should  have  known  of  that  harm  or 
potential  harm,  or  in  cases  where  disposal  violated  some  other  legal 
requirement  in  existence  at  the  time. 

C.  Mechanisms  must  be  put  in  place  to  ensure  the  efficient  and  cost-effective 
implementation  of  cleanups  by  the  EPA  at  all  sites  where  the  private 
parties  are  not  liable. 

D.  For  sites  at  which  disposal  occurs  after  the  general  liability  cut  off  date 
(not  earlier  than  January  1,  1981),  mechanisms  should  be  instituted  to 
encourage  rapid  settlement;  these  could  include  liability  limitations  if  a 
PRP  makes  timely  payment  of  its  allocated  share,  or  the  use  of 
presumptive  mixed  funding. 

E.  The  additional  revenues  that  will  be  necessary  to  fund  the  general  liability 
cut  off  and  limitation  proposals  should  be  raised  by  spreading  the  costs 
more  broadly  through  such  mechanisms  as  taxes  on  the  purchase  and/or 
disposal  of  consumer  products  containing  hazardous  substances,  expansion 
of  the  existing  taxes,  and  taxes  on  commercial  insurance  policies. 

F.  Require  EPA  to  rank  new  and  existing  sites  for  remedial  actions  based  on 
whether  there  is  imminent  or  inevitable  danger  to  public  health  or  the 
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environment,  and  to  prioritize  site  cleanups  based  on  their  ranking.  In 
addition,  the  site  delisting  process  should  receive  greater  emphasis. 

Institute  an  administrative  review  process  for  disputes  between  private 
parties  and  the  EPA/states  over  remedy  selection  and  technical  issues. 


43 


84 

APPENDIX  A 
BIOGRAPHICAL  INFORMATION 


*An   asterisk  next   to  a  name  Indicates   that   the  individual   is  a   state   or 
federal   official   who  served  in   an   advisory  capacity   to   the  Task  Force,    as 
described  in   the  Introduction. 


DAVID  G.  SCOTT* 
Chairman 

David  G.  Scott  is  Chairman  of  Congressman  Zeliff  s  Superfund  Task  Force.  He  is 
Director  of  Policy  Planning  and  Administration  at  the  New  Hampshire  Office  of  State 
Planning.  He  has  over  thirty  years  experience  working  with  municipal,  regional  and 
state  government  in  planning  and  development.  This  experience  includes  working  with 
local  officials  to  solve  water  pollution  problems  in  New  Hampshire's  major  lakes; 
participating  on  a  variety  of  state  and  regional  organizations;  advising  town  and  city 
planners;  and  Chairing  Governor  Sununu's  High  Level  Nuclear  Waste  Task  Force  when 
DOE  proposed  a  Nuclear  Waste  Repository  in  southern  New  Hampshire.  Mr.  Scott  is  a 
graduate  of  the  University  of  New  Hampshire  in  Civil  Engineering  and  received  his 
Masters  in  Community  Planning  and  Area  Development  from  the  University  of  Rhode 
Island. 


THOMAS  S.  BURACK 
Vice  Chairman 


Thomas  S.  Burack  is  Vice  Chairman  of  the  Superfund  Task  Force.  He  is  an 
associate  in  the  Environmental  Practice  Group  at  the  law  firm  of  Sheehan  Phinney  Bass 
+  Green  in  Manchester,  New  Hampshire.  During  the  98th  Congress  (1983  and  1984), 
he  served  as  Legislative  Assistant  for  Environmental  Matters  to  Senator  Gordon  J. 
Humphrey  (R-NH),  who  was  then  a  member  of  the  Senate  Environment  and  Public 
Works  Committee.  Mr.  Burack  devoted  considerable  time  to  Superfund  reauthorization 
issues  on  behalf  of  Senator  Humphrey.  Mr.  Burack's  practice  covers  a  full  range  of 
environmental  compliance,  permitting  and  litigation  matters  including  representation  of 
businesses  and  municipalities  in  Superfund  cases.  He  is  a  graduate  ofDartmouth 
College,  a  Harry  S.  Truman  Scholar,  and  received  his  law  degree  from  the  University  of 
Virginia  School  of  Law. 

MARK  E.  BELIVEAU 

Mark  E.  Beliveau  is  a  partner  in  the  Hampton,  New  Hampshire  law  firm  of 
Sanders  and  McDermott  where  he  practices  in  the  area  of  environmental  law,  with 
particular  emphasis  in  hazardous  waste,  Superfund  and  insurance  coverage  matters.  Mr. 
Beliveau  represents  the  firm's  business  and  municipal  clients  with  their  Superfund 
liabilities  in  the  legislative,  administrative  and  litigation  contexts.  In  addition,  he 
practices  in  the  areas  of  commercial  real  estate  and  corporate  law,  counseling  clients  as 
to  the  impact  of  state  and  federal  environmental  laws  on  their  transactions  and 
businesses. 
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ROSIE  WALKER-BOIS 


Rosie  Walker-Bois,  former  Owner  and  President  of  Century  21  Home  Team  in 
Dover  and  Rochester,  New  Hampshire,  was  elected  to  the  Dover  City  Council  beginning 
January  1992.  She  is  currently  the  chairperson  of  the  Environmental  Management 
Committee  for  the  City  Council.  As  chairperson,  her  role  in  the  Tolend  Road 
Superfund  Site  has  been  liaison  between  tne  Dover  City  Council,  the  city's  legal  council 
and  the  PRP  group  from  the  time  of  the  Record  of  Decision  through  the  Consent 
Decree  and  beyond. 

JARED  S.  A,  CLARK 

Jared  S.  A.  Clark  became  the  Town  Administrator  for  Londonderry,  New 
Hampshire,  in  October  1990  and  resigned  from  that  position  in  July  1993.  In 
Londonderry,  he  wrestled  with  the  issues  presented  by  two  Superfund  sites,  the  Auburn 
Road  Landfill  and  the  Town  Garage/Radio  Beacon  Site  in  which  the  Town  is  named  a 
PRP.  Prior  to  Londonderry,  he  pursued  a  career  in  government  computer  sales  and 
marketing  with  several  companies  over  an  eleven  year  period.  Mr.  Clark  graduated  in 
1970  from  the  Wharton  School,  Fels  Institute  of  Local  and  State  Government, 
University  of  Pennsylvania.  His  career  path  led  to  several  New  England  communities. 
These  included  assistant  to  the  City  Manager,  Gloucester,  MA  1970-72;  Business 
Administrator,  Lincoln  Park,  NJ  1972-73;  Town  Manager,  Cumberland,  ME  1974-77; 
City  Manager,  Dover,  NH  1978-79;  Town  Manager,  Andover,  1979-81.  During  these 
assignments  he  headed  a  Maine  legislative  delegation  task  force  to  review  and 
recommend  improvements  in  county  operations  and  negotiated  various  intermunicipal 
agreements  to  provide  for  sewage  treatment,  solid  waste  disposal  and  water  supply.  He 
currently  serves  on  the  Board  of  Directors  for  the  Southeastern  New  Hampshire 
Hazardous  Materials  Mutual  Aid  District. 


RICHARD  J.  DE  SEVE 

Richard  J.  de  Seve,  partner  in  the  law  firm  of  Baldwin  &  de  Seve,  is  an 
environmental  attorney  who  has  practiced  in  New  Hampshire  for  the  past  4  years.  Mr. 
de  S6ve  practices  in  the  areas  of  land  use  planning,  zoning  and  general  environmental 
law.  He  represents  a  number  of  the  state's  environmental  public  interest  groups  before 
the  New  Hampshire  legislature.  In  addition  to  serving  on  Rep.  Zeliff  s  Superfund  Task 
Force,  Mr.  de  Seve  has  served  on  the  Department  of  Environmental  Services'  Citizens' 
Task  Force  on  Solid  Waste  and  the  Clean  Air  Strategy  Steering  Committee.  Mr.  de 
Seve  teaches  courses  in  environmental  law  at  the  University  ofNew  Hampshire. 
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MICHAEL  P.  DONAHUE 


Michael  P.  Donahue  is  Senior  Vice  President  of  Aries  Engineering  Inc.,  an 
environmental  consulting  firm  specializing  in  environmental  engineering  and 
groundwater  management.  Mr.  Donahue  has  provided  hazardous  waste  management 
and  groundwater  cleanup  services  to  hundreds  of  private  and  municipal  clients.  He  has 
his  Bachelors  and  Masters  Degree  in  Civil  Engineering  from  the  University  of 
Massachusetts  and  a  Masters  of  Business  Administration  from  the  University  of  New 
Hampshire.  Mr.  Donahue  has  been  a  project  manager  and  regulatory  coordinator  for 
Aries  specializing  in  underground  storage  tank  management  and  remediation, 
Superfund  and  groundwater  investigations,  industrial  wastewater  treatment  and 
management  and  design  of  solid  waste  projects.  Mr.  Donahue  is  President  of  the 
Consulting  Engineers  of  New  Hampshire,  is  active  with  the  Business  and  Industry 
Association  Environmental  Affairs  Committee  and  is  a  member  of  the  Water  Pollution 
Control  Federation,  New  England  Water  Pollution  Control  Association,  National 
Society  of  Professional  Engineers,  and  Tau  Beta  Pi  Engineering  Honor  Society. 


BROOKS  DUPEE* 


Brooks  Dupee  began  his  career  in  environmental  health  in  1981  upon  employment 
with  the  New  Hampshire  Division  of  Public  Health  Services.  In  the  past  ten  years,  Mr. 
Dupee  has  occupied  a  series  of  technical  positions  involved  with  the  detection, 
evaluation,  and  cleanup  of  hazardous  waste  sites.  Mr.  Dupee  is  currently  the  chief  of  the 
Bureau  of  Health  Risk  Assessment  within  the  Division  of  Public  Health  Services  where 
he  is  responsible  for  the  state's  health  risk  assessment,  occupational  health,  and 
childhood  lead  poisoning  prevention  programs.  Mr.  Dupee  holds  both  a  Bachelors  and 
a  Masters  degree  from  the  University  of  New  Hampshire. 


DOUGLAS  R.  ELLIOTT,  JR. 


Douglas  R.  Elliott  has  been  City  Manager  for  Somersworth,  New  Hampshire  from 
1990  to  the  present.  As  City  Manager  he  served  as  Chairman  of  the  Trustees  for  the 
Somersworth  Landfill  PRP  Group.  His  involvement  with  the  Task  Force  stems 
primarily  from  the  City's  interest  in  obtaining  a  Record  of  Decision  (ROD)  for  the 
Somersworth  site  which  is  in  proportion  to  the  risk  involved  and  the  City's  ability  to  pay. 
From  a  broader  perspective,  he  is  interested  in  sharing  the  Somersworth  experience  with 
Superfund  to  help  search  for  ways  to  improve  the  program. 
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WILLIAM  H.  EVERETT 

William  H.  Everett  is  Senior  Vice  President  of  Finance  and  Administration  and 
Chief  Financial  Officer  of  Chemfab  Corporation,  Merrimack,  New  Hampshire. 
Chemfab  is  a  manufacturer  of  teflon  coated  glass  fabrics  and  related  materials  for  use  in 
industrial,  food  processing,  architectural  and  military  applications  with  annual  revenues 
of  approximately  $50  million.  Prior  to  joining  Chemfab  in  1987,  Mr.  Everett  was  Chief 
Financial  Officer  and  Controller  of  Epsilon  Data  Management,  Inc.,  a  computer  service 
firm  in  Burlington,  Massachusetts.  Mr.  Everett  is  a  CPA  with  8  years  of  experience  with 
Price  Waterhouse  and  holds  a  B.A.  degree  from  Middlebury  College  and  an  M.B.A. 
degree  from  the  University  of  New  Hampshire. 

PAUL  B.  FLYNN 

Paul  B.  Flynn  is  Executive  Vice  President  of  Foster's  Daily  Democrat,  New 
Hampshire's  second  largest  daily  paper  headquartered  in  Dover.  Mr.  Flynn  is  a  former 
Florida  publisher  who  was  president  of  USA  TODAY  and  lived  in  the  D.C.  area  in  the 
1980s.  He  retired  at  the  age  of  55  as  Gannett  Company  regional  president.  Foster's 
Daily  Democrat  is  a  de  minimis  group  PRP  at  the  Tolend  Road  Landfill  Superfund  Site 
in  Dover,  New  Hampshire. 

SUSAN  L.  GRAY 

Susan  L.  Gray  began  her  involvement  with  Superfund  in  June,  1991  when  her 
family's  business  was  named  as  a  PRP  in  the  Coakley  Landfill  site  in  North  Hampton, 
NH.  She  joined  with  a  group  of  ten  other  small  businessmen  who  shared  her  concerns 
and  contacted  the  NH  Congressional  delegation  for  assistance.  It  is  through  her  work 
with  Congressman  Zeliff  s  office  on  the  Coakley  site  that  she  became  involved  with  the 
Superfund  Task  Force.  She  is  a  1991  graduate  of  the  University  of  New  Hampshire, 
where  she  majored  in  Business  Management. 

DAVID  HARRIGAN 

David  Harrigan,  Esq.  is  Vice  President  for  Policy  of  the  Society  for  the  Protection 
of  New  Hampshire  Forests.  Formed  in  1901,  the  Society  is  N.H.'s  largest  and  oldest 
conservation  organization.  Its  programs  include  land  protection,  natural  resource 
education,  advocacy  and  forest  management.  A  lawyer,  Harrigan  also  has  an  LL.M.  in 
Trade  Regulation  and  an  M.S.  in  Resource  Management.  His  twenty  years  of  legal 
experience  include  several  years  each  of  criminal  prosecution,  civil  litigation  in  private 
practice,  and  non-profit  environmental  advocacy.  As  an  adjunct  faculty  member,  he  has 
taught  environmental  law,  antitrust  law  and  legal  ethics. 
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MERRILL  S.  HOHMAN» 

Merrill  S.  Hohman  is  the  Director  of  the  Waste  Management  Division  for  the 
U.  S.  Environmental  Protection  Agency,  Region  I,  in  Boston,  Massachusetts.  He  has 
more  than  33  years  of  experience  in  the  environmental  field,  31  of  which  is  with  the 
Federal  government.  A  charter  Member  of  the  Senior  Executive  Service,  he  has  been 
with  EPA  since  its  creation  in  1970.  He  served  as  Director  of  the  Management  Division 
from  then  until  1973  when  he  began  a  year  of  training  at  the  Kennedy  School  of 
Government,  Harvard  University.  Returning  in  June  1974,  he  became  Director  of  Air 
Programs,  then  in  January  1975,  Director  of  the  Air  and  Hazardous  Materials  Division 
administering  programs  in  air,  radiation,  pesticides,  toxic  substances  and  waste 
management.  He  was  named  to  his  current  position  in  May  1982,  following  a  regional 
reorganization.  A  registered  professional  engineer,  Merrill  is  a  graduate  of 
Northeastern  University  and  holds  Master's  degrees  from  Harvard  in  Sanitary 
Engineering  and  Public  Administration. 

RICHARD  R.  HOUGHTON 

Richard  R.  Houghton  has  been  the  Chairman  of  the  Madbury  Board  of  Selectmen 
since  1978.  He  has  been  involved  with  the  Tolend  Road  Landfill  Superfund  site  since 
the  beginning  of  the  original  formation  of  the  PRP  Group. 

ROBERT  C.  KIRSCH 


Robert  C.  Kirsch  is  a  partner  in  the  Environmental  and  Litigation  Departments  of 
Hale  and  Dorr.  He  practices  in  all  aspects  of  environmental  counselling.  He  has 
represented  a  wide  variety  of  corporate  clients  in  more  than  twenty  superfund  matters 
throughout  New  England. 

FREDERICK  McGARRY 


Frederick  McGarry  is  a  project  manager  with  the  engineering  consulting  firm  of 
Roy  F.  Weston,  Inc.  He  has  a  B.S.  and  M.S.  in  Civil  Engineering  and  is  a  registered 
professional  engineer  in  New  Hampshire.  He  is  also  a  Diplomate  in  the  American 
Academy  of  Environmental  Engineers.  Mr.  McGarry  has  been  involved  with  the  clean- 
up of  the  Gilson  Road  superfund  site  located  in  Nashua,  New  Hampshire.  This  site  was 
one  of  the  first  in  the  nation  where  contaminated  water  was  pumped  from  the  ground, 
treated  to  remove  the  various  contaminants,  and  reintroduced  to  the  groundwater. 
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PAUL  R.  MERCIER 

Paul  R.  Merrier  is  the  Corporate  Manager  of  Environmental  Affairs  at  Hitchiner 
manufacturing  Company  in  Milford,  New  Hampshire.  He  has  18  years  of  environmental 
experience  and  has  participated  in  the  PRP  Executive  Negotiating  Committees  for  the 
following  sites:    Keefe  Superfund  Site,  Silresim  Superfund  Site  and  the  Savage  Well 
Superfund  Site.  He  is  an  advisor  to  the  Milford  NH  Emergency  Planning  Commission 
Steering  Committee,  a  member  of  the  WasteCap  Steering  Committee  and  a  member  of 
the  NH  Environmental  Engineer's  Association. 

PHILIP  J.  O'BRIEN,  Ph.D.* 

Dr.  Philip  J.  O'Brien,  Ph.D.,  is  the  Director,  Division  of  Waste  Management,  New 
Hampshire  Department  of  Environmental  Services.  His  responsibilities  include 
administration  of  the  Superfund,  RCRA  and  solid  waste  programs  in  the  State. 
Previously,  Dr.  O'Brien  was  a  senior  consultant  to  Arthur  D.  Little,  Incorporated  in 
energy  and  environmental  matters  and  before  that  an  exploration  and  research  geologist 
with  Shell  Oil  Company.  He  is  agraduate  of  Brown  University  (BA),  Rensselaer 
Polytechnic  Institute  (MS),  and  The  Pennsylvania  State  University  (PhD  in  groundwater 
hydrology),  subsequent  to  which  he  was  awarded  a  Post-Doctoral  Fellowship  by  the 
National  Science  Foundation  to  conduct  remote  sensor  research  at  the  USAF 
Cambridge  Research  Laboratory.  He  has  been  Waste  Management  Division  Director 
since  June,  1990. 

WILLIAM  J.  PASKO 

William  J.  Pasko  is  the  Technical  Manager  for  Hampshire  Chemical  Corporation 
(formerly  W.R.  Grace  &  Co.)  in  Nashua,  New  Hampshire.  He  is  responsible  for 
environmental,  health  and  safety,  quality  control,  chemical  development  and  community 
outreach  activities  for  the  New  Hampshire  business  unit.  He  directs  the  activities  of 
fifteen  professional,  six  hourly  and  twenty-three  union  employees. 

JOHN  E.  PELTONEN 

John  E.  Peltonen  is  a  partner  at  the  law  firm  Sheehan  Phinney  Bass  +  Green  in 
Manchester,  New  Hampshire  where  he  heads  up  the  Environmental  Litigation  Group. 
He  has  had  extensive  experience  in  Superfund,  serving  as  lead  counsel  to  major 
industrial  and  municipal  parties  at  the  following  Superfund  sites:  Ottati  and  Goss, 
Keefe  Environmental  Services,  Mottolo,  Savage  Well,  Tolend  Road  Landfill,  Auburn 
Road  Landfill,  Charles  George  Landfill,  SRS  N.E.  and  Kingston  Steel  Drum.  He  served 
as  trial  counsel  to  a  generator  PRP  during  the  Ottati  and  Goss  trial,  and  negotiated  the 
first  in  the  nation  d£  minimis  settlement  under  SARA  He  has  negotiated  with  EPA  the 
terms  of  consent  decrees  and  administrative  orders  for  both  Remedial 
Investigation/Feasibility  Studies  and  Remedial  Design/Remedial  Actions. 
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IVAN  LEE  PERLMAN 

Ivan  L.  Perlman  is  President  and  Chief  Executive  Officer  of  Eastern  Air  Devices. 
He  is  responsible  for  all  aspects  of  this  medium-sized  manufacturer  of  fractional 
horsepower  motors  serving  hi-tech  industries.  He  has  twenty  years  general  management 
experience  in  marketing,  product  development,  production,  management  and  finance  in 
technical  product  companies  and  an  additional  twenty  years,  broad  experience  in 
managing  the  product  development  and  manufacturing  process  to  meet  market  needs. 
His  professional  affiliations  include:  Instrument  Society  of  America,  American 
Chemical  Society,  American  Association  of  Cereal  Chemists,  Director,  Association  of 
Official  Analytical  Chemists  and  American  Society  of  Mechanical  Engineers. 

REYNOLD  PERRY 

Renny  Perry  is  a  labor  relations  consultant  with  the  law  firm  of  Sheehan,  Phinney, 
Bass  +  Green  in  Manchester,  New  Hampshire.  Formerly  City  Manager  of  Rochester 
and  Dover,  New  Hampshire,  and  Brewer,  Maine,  and  currently  City  Councillor  in 
Dover,  he  has  15  years  of  management  experience  in  the  pubhc  sector.  Renny  is  a 
member  of  the  International  City  Management  Association,  the  New  Hampshire 
Municipal  Managers  Association,  the  Maine  Town  and  City  Management  Association 
and  the  American  Society  for  Public  Administration. 

GREGORY  H.  SMITH 

Gregory  H.  Smith  is  a  partner  at  McLane,  Graf,  Raulerson  &  Middleton, 
Professional  Association,  managing  the  State  capitol  office  Concord,  New  Hampshire. 
He  chairs  the  Environmental  Law  Department  of  the  firm,  and  concentrates  his  practice 
on  hazardous  waste,  and  environmental  litigation  and  regulatory  matters.  He  has  been 
involved  in  more  than  two  dozen  Superfund  cases.  He  is  Editor  and  Co- Author  of  the 
New  Hampshire  Environmental  Law  Handbook,  published  in  1992.  He  was 
New  Hampshire  Attorney  General  from  1980-1984,  and  has  served  on  a  number  of 
citizen  and  governmental  commissions,  including  Chairman  of  the  New  Hampshire 
Judicial  Council  from  1984  to  1988;  the  New  Hampshire  Crime  Commission,  1980  to 
1984;  the  Drug  War  Oversight  Committee  since  1990;  chairman,  Governor's 
Commission  on  Gambling,  1982;  chairman,  Leadership  Manchester,  1986  to  1988, 
Leadership  Concord  since  1992;  and  the  Greater  Manchester  Chamber  of  Commerce 
Foundation  1987-1991. 


JOHN  M.  TERRAVECCHIA 

John  M.  Terravecchia  is  Chairman,  President  and  Chief  Executive  Officer  of 
Cornerstone  Financial  Corporation,  and  has  served  in  that  position  since  1983.  He  has 
also  served  as  Chairman  of  the  Board  and  Chief  Executive  Officer  of  Cornerstone  Bank 
from  1969  to  the  present.  He  is  a  Member  of  the  NH  Bankers  Association,  Member  of 
the  Community  Bankers  Association  of  New  Hampshire,  and  was  the  NH  State 
Representative  of  the  American  Bankers  Association  from  1989-91. 
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ROBERT  W.  VARNEY* 

Robert  W.  Varney  was  appointed  Commissioner  of  the  New  Hampshire 
Department  of  Environmental  Services  in  1989  by  Governor  Judd  Gregg. 
Commissioner  Varney  chairs  the  state  energy  Site  Evaluation  Committee  and  is  a 
member  of  the  federal  State/EPA  Operations  Committee,  representing  the  six 
environmental  agency  heads  from  the  New  England  States.  He  also  represents  New 
Hampshire  on  the  Superfund  Policy  Forum,  the  Natural  Resources  Committee  of  the 
National  Governors  Association,  and  the  federally-created  Ozone  Transport 
Commission.  He  is  vice-chairman  of  the  New  England  Interstate  Water  Pollution 
Control  Commission,  and  past  chairman  of  the  New  England  Governors  Conference 
Environment  Committee  and  the  State  Council  on  Resources  and  Development.  He 
served  previously  as  Director  of  the  New  Hampshire  Office  of  State  Planning.  Prior  to 
that,  Mr.  Varney  directed  the  Nashua  Regional  Planning  Commission  and  the  Upper 
Valley  Lake  Sunapee  Council.  Mr.  Varney  is  a  graduate  of  the  University  of  New 
Hampshire  (BA-Economics)  and  the  Michigan  State  University  (MS-Urban  Planning). 

SHERILYN  YOUNG 

Sherilyn  Young  is  a  founding  partner  of  Rath,  Young,  Pignatelli  and  Oyer,  P.A.,  a 
law  firm  located  in  Concord,  New  Hampshire  specializing  in  environmental  law.  For 
over  ten  years,  Sherry  has  specialized  in  environmental  law  and,  in  particular,  the  laws 
regulating  hazardous  wastes.  Responsible  for  major  corporate  clients,  she  has  acted  as 
lead  counsel  in  large  Superfund  cases,  in  both  the  administrative  and  litigation  context. 
She  also  has  significant  experience  in  representing  clients  in  private  cost  recovery  and 
contribution  actions.  Sherry  served  as  legislative  counsel  to  New  Hampshire  Governor 
Judd  Gregg  in  the  1989-90  session  of  the  New  Hampshire  General  Court.  As  such,  she 
provided  guidance  on  the  development  and  passage  of  Governor  Gregg's  legislative 
agenda,  including  legislation  on  solid  waste,  impact  fees  and  shoreline  protection.  She 
also  served  as  legal  counsel  to  the  Rudman  for  Senate  Committee. 

ROBERT  H.  FOSTER  (EX  OFFICIO) 

Robert  H.  Foster  is  President  and  Publisher  of  Foster's  Daily  Democrat,  the  state's 
second  largest  newspaper.  He  is  an  engineering  graduate  of  the  University  of  New 
Hampshire  and  a  former  trustee  of  the  state  university  system.  Mr.  Foster  also  owns  the 
Laconia  (NH)  Daily  Citizen  and  three  tourism  magazines.  His  company  is  a  de  minimis 
PRP  at  the  Tolend  Road  Landfill  in  Dover,  NH. 
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APPENDIX  B 
LIST  OF  TASK  FORCE  ADVISORS 


Brooks  Dupee,  Chief,  Bureau  of  Health  Risk  Assessment,  New  Hampshire 
Division  of  Public  Health  Services. 

Merrill  S.  Hohman,  Director,  Waste  Management  Division,  U.  S.  Environmental 
Protection  Agency,  Region  I,  Boston,  Massachusetts. 

Philip  J.  O'Brien,  Ph.D.,  Director,  Division  of  Waste  Management,  New 
Hampshire  Department  of  Environmental  Services. 

David  G.  Scott,  Director  of  Policy  Planning  and  Administration,  New  Hampshire 
Office  of  State  Planning. 

Robert  W.  Varney,  Commissioner,  New  Hampshire  Department  of  Environmental 
Services. 
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UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 

WASHINGTON,  DC.  20460 


RECbivED 
JUL  0  6  W95 
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JUL     2  I993 


OFFICE  OF 

SOLID  WASTE  AND  EMERGENCY 

RESPONSE 


Honorable  Bill  Zeliff 
House  of  Representatives 
Washington,  D.C.  2  0515 

Dear  Congressman  Zeliff: 

Enclosed  are  the  minutes  from  the  meeting  held  March  24, 
1993,  between  the  New  Hampshire  Superfund  Reauthorization  Task 
Force  and  the  U.  S.  Environmental  Protection  Agency.   The  minutes 
were  reviewed  by  the  Task  Force,  and  their  comments  have  been 
incorporated.   I  believe  the  minutes  are  important  to  document 
our  productive  discussions. 

Again,  we  appreciate  your  support  and  the  Task  Force's 
productive  spirit  prior  to  and  during  the  meeting.   We  look 
forward  to  receiving  the  Task  Force's  final  report.  It  will  be  a 
useful  input  as  we  continue  to  examine  both  administrative  and 
legislative  options  for  the  Superfund  program. 

We  are  also  enclosing  a  copy  of  the  Final  Report  and 
Executive  Summary  from  our  Superfund  Administrative  Improvements 
Task  Force.   It  contains  initiatives  we  are  implementing 
immediately  to  improve  program  performance. 


Timothy  Fields,  Jr. f  Director 
Superfund  Revitalization  Office 


Enclosures 
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SUMMARY  OF  MEETING 

WITH 

NEW  HAMPSHIRE  SUPERFUNO  REAUTHORIZATION  TASK  FORCE 

MARCH  24,  1993 

Introduction 

Congressman  Bill  Zeliff  opened  the  meeting  by  introducing 
the  key  members  of  the  Task  Force  (list  of  participants  attached) 
and  emphasizing  that  their  involvement  had  been  at  their  own 
expense.   The  Congressman  stated  that  the  goal  of  all 
participants  at  the  meeting  was  the  same,  and  that  was  to  assess 
how  we  could  improve  the  Superfund  program. 

The  Acting  Administrator  for  Solid  Waste  and  Emergency 
Response  (Rich  Guimond)  next  welcomed  the  group  and  expressed  his 
appreciation  for  the  Task  Force's  efforts.   The  Director  of  the 
Superfund  Revitalization  Office  (Tim  Fields)  thanked  the 
Congressman  for  his  vision  and  his  personal  involvement.   Rich 
and  Tim  welcomed  the  Task  Force's  input  while  the  revitalization 
concepts  are  being  implemented,  and  EPA's  Superfund 
reauthorization  posture  is  being  developed. 

Background  Discussions 

Tim  Fields  presented  a  briefing  on  the  revitalization 
initiatives  that  EPA  has  undertaken.   At  the  end  of  the  briefing, 
members  of  the  Task  Force  had  several  questions  concerning 
initiatives  cited  in  the  briefing.   They  were  interested  in 
seeing  the  idea  of  voluntary  cleanups  expanded,  exploring  the 
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monetary  value  of  groundwater  cleanup  vs.  natural  attenuation, 
and  cleanups  based  on  land  use  expectations.   EPA's  responses 
focused  on  the  resources  and  funding  mechanisms  needed  for 
monitoring  voluntary  cleanups,  the  effectiveness  of  pump  and 
treat  systems  and  the  complexity  when  DNAPLS  are  present,  and 
needed  clarification  of  the  land  use  expectations  issue.   Rich 
Guimond  stated  that  a  central  issue  on  cleanups  was  the  risk  to 
public  health  vs.  natural  resource  restoration. 

Tom  Burack  of  the  Task  Force  next  gave  a  brief  history  of 
the  Task  Force.   The  group  is  composed  of  representatives  of 
small  and  large  businesses,  lending  institutions,  environmental 
groups,  a  local  government  official,  State  officials,  attorneys, 
environmental  consultants,  and  U.  S.  EPA  personnel.   The  Task 
Force  held  an  initial  meeting  where  four  subgroups  were  formed  to 
deal  with  Superfund  remediation,  process,  liability,  and  economic 
issues.   A  full-day  meeting  was  held  on  November  30,  1992,  which 
was  attended  by  Don  R.  Clay  (then  Assistant  Administrator  for 
Solid  Waste  and  Emergency  Response)  and  Tim  Fields,  representing 
EPA  Headquarters.   The  Task  Force  has  now  produced  a  draft 
document  to  share  with  EPA. 

Discussion  of   Suggested  Superfund  Administrative  Changes 
A.  Liability  Issues 

Tom  Burack  next  began  to  report  on  the  issues  identified  by 
the  Task  Force  in  their  draft  report  that  could  be  addressed 
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policy  or  process  changes.   Each  issue  was  accompanied  by  a 
reference  to  a  specific  site  where  the  issue  is  especially 
relevant.   The  issues  were  fully  discussed  by  both  members  of  the 
Task  Force  and  by  EPA  management.   EPA  committed  to  respond  to 
these  issues  when  a  final  report  is  issued.   The  first  general 
category  of  issues  are  under  the  heading  of  liability  issues. 
Briefly  they  are: 

Release  of  Evidence  -  The  Task  Force  recommends  that  EPA 
provide  its  evidence  showing  the  PRP's  liability  at  the  site 
as  early  as  possible  in  the  process.   EPA  responded  that  it 
has  just  released  guidance  on  PRP  searches,  and  then 
discussed  the  effect  early  release  of  evidence  could  have  on 
the  enforcement  process,  and  the  value  of  this  information 
to  the  PRPs  in  their  settlement  discussions. 

Definition  of  Owner  and  Operator  -  The  Task  Force 
recommended  that  the  definition  of  owner  and  operator  should 
be  crafted  to  limit  the  liability  of  "innocent"  owners  or 
operators.   This  would  include  groups  who  are  contemplating 
conservation  easements,  etc. 

Contribution  Protection  -  The  Task  Force  recommended  that 
Protection  should  be  given  to  settling  parties  for 
protection  not  only  from  contributions,  but  also  cost 
recovery  actions  for  matters  addressed  in  a  settlement.   It 
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was  decided  that  this  issue  falls  under  the  category  of 
legislative  language  needed  to  address  the  issue. 

Of  particular  interest  to  the  Task  Force  is  the  effect 
a  general  notice  letter  has  on  smaller  business  operations. 
The  group  discussed  real  liability  problems  vs.  the  stigma 
of  a  Superfund  site.   The  group  pointed  out  that  often  this 
stigma  significantly  impedes  the  development  of  the  site  for 
any  future  use.   The  guestion  was  posed  regarding  whether 
EPA  policy  could  address  these  issues,  or  if  a  statutory  fix 
would  be  needed. 

Contigaous  Properties  -  The  Task  Force  believes  CERCLA 
should  provide  protection  to  passive  landowners.   EPA  does 
have  a  policy  that  theoretically  offers  protection  to 
landowners;  however,  this  group  still  feels  that  they  are  at 
risk.   EPA  acknowledged  that  it  needs  to  work  on  a  policy 
and  is  updating  its  innocent  landowner  policy. 

Lender  and  Fiduciary  Liability  -  The  Task  Force  recommended 
limits  be  assigned  to  the  liability  of  parties  that  attempt 
to  develop  contaminated  property.   All  parties  agreed  that 
this  could  be  an  issue  that  reguires  Congressional 
attention. 
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B.  Process  Issues 

The  process  issues  identified  by  the  Task  Force  and 
discussed  by  the  group  are: 

Mixed  funding  -  The  Task  Force  stated  that  by  their  reading 
of  CERCLA,  Congress  intended  mixed  funding  to  be  used  at 
almost  all  sites.   The  Superfund  should  be  used  to  pay  for 
orphan  shares  as  they  are  identified.   EPA  cautioned  that 
this  is  not  the  message  that  has  come  from  the  General 
Accounting  Offices  and  EPA  Inspector  General's  Office.   Rich 
Guimond  recommended  that  the  group  review  the  both  the  CBO 
and  the  GAO  reports. 

De  minimis  Settlements  -  The  Task  Force  stated  that  it  has 
been  their  experience  that  the  big  players  want  the  smaller 
players  out  as  soon  as  possible.   They  do  not  believe  that 
EPA  lets  the  small  players  out  as  early  as  they  could;  this 
would  streamline  the  settlement  process  and  could  be  done 
without  a  waste-in  list.   It  was  suggested  that  a  pilot 
project  under  the  Superfund  Revitalization  Office  might  be 
well  advised  to  test  this  idea. 

Consideration  of  Economic  Impact  in  Remedy  Selection  -  The 
Task  Force  pointed  out  that  natural  attenuation  may  provide 
adeguate  protection  for  human  health  at  a  lower  cost.   They 
compared  cleanup  costs  to  the  economic  benefit  to  the 
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community.   They  also  pointed  out  the  staggering  costs  to 
businesses  which  are  not  given  an  opportunity  to  pay  these 
costs  over  a  longer  period  of  time.   They  pointed  out  that 
they  believe  that  the  risks  at  sites  in  New  Hampshire  are 
low  and  natural  attenuation  will  rectify  the  health  risk  in 
time.   The  Task  Force  recognized  that  this  could  well  be  an 
issue  requiring  Congressional  attention  and  that  a  debate  on 
risk  to  public  health  vs.  environmental  restoration  is 
needed. 

The  discussion  then  turned  back  to  the  use  of  mixed  funding 
and  de  minimis  settlements.   In  response  to  Task  Force  requests 
that  they  ba  used  more  often  and  earlier  in  the  process,  Rich 
Guimond  stated  that  the  Agency  relies  heavily  on  waste-in  lists 
and  must  wait  until  they  are  complete  or  close  to  it.   Rich  asked 
for  suggestions  from  the  group  on  how  they  could  work  without  the 
lists  being  completed.   One  member  stated  that  at  a  municipal 
site  (that  she  was  involved  with),  some  of  the  large  players  were 
willing  to  identify  small  players  for  de  minimis  settlements. 
She  also  suggested  that  the  municipality  could  play  a  leadership 
role  in  organizing  the  PRPs .   Rich  responded  that  this  is  not  the 
signal  that  EPA  is  receiving  from  all  municipal  sites.   Tim 
Fields  suggested  a  pilot  be  set  up  to  demonstrate  greater 
potential  for  this  type  of  settlement. 

EPA  cited  a  recent  study  done  by  CBO  that  stated  that  EPA 
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should  go  after  more  PRPs.   The  study  also  concluded  that  EPA 
should  not  use  mixed  funding,  but  rather  get  100%  of  the 
settlement  from  the  viable  PRPs.   It  was  pointed  out  that  from 
EPA's  viewpoint,  it  is  better  to  have  the  PRPs  use  their 
resources  to  go  after  the  recalcitrant  PRPs  than  to  use  EPA's 
limited  resources.   The  Task  Force  response  was  that  PRPs  that 
are  non-settlers  usually  have  few  resources  to  offer  toward  the 
remedy,  and  therefore  there  is  little  value  in  pursuing  them. 

The  Task  Force  then  switched  to  a  discussion  of  SACM,  and 
the  similarities  between  what  EPA  is  trying  to  do  and  what  the 
Task  Force  is  recommending.   The  Task  Force  emphasized  an 
approach  where  capping  and  institutional  controls  are  used  while 
a  long-term  remedy  or  natural  attenuation  is  considered. 

Discussion  of  Suggested  Superfund  Reauthorization  Changes 

At  this  point,  the  Director  of  the  Office  of  Waste  Programs 
Enforcement  (Bruce  Diamond)  joined  the  meeting  and  was  introduced 
as  the  chair  of  EPA's  Superfund  Reauthorization  Executive 
Committee.   The  group  decided  to  focus  the  discussion  on 
reauthorization  issues,  and  the  relevance  of  RCRA  at  New 
Hampshire  sites.   The  Task  Force  stated  that  RCRA  Subtitle  C 
requirements  have  been  determined  to  be  relevant  and  appropriate 
to  the  closure  of  New  Hampshire  landfills.   They  stated  that  they 
see  RCRA  Subtitle  D  as  more  relevant  and  appropriate,  and  they 
also  urged  more  liberal  use  of  waivers  of  ARARs  based  on 

7 
C-8 


101 


technical  impractability .   The  particular  example  is  that  it 
would  save  millions  of  dollars  to  move  the  compliance  boundary  at 
a  site  300  feet  from  the  toe  of  the  waste  management  area 
contamination,  and  there  would  be  no  impact  to  public  health. 
EPA  stated  that  regions  have  flexibility  in  determining  the 
relevance  and  appropriateness  of  a  regulation  -  including  RCRA 
Subtitle  C.   A  discussion  of  the  costs  and  benefit  of  cleanups 
vs.  the  communities'  use  of  the  money  for  other  services 
followed. 

Bruce  Diamond  then  stated  that  EPA's  top  reauthorization 
issues  are  the  liability  scheme,  the  role  of  the  States,  and 
remedy  selection.   Other  issues  are  the  cleanups  performed  by 
other  federal  agencies,  the  taxing  mechanism,  the  involvement  of 
other  federal  agencies,  and  natural  resource  damages. 

The  Task  Force  then  stated  their  major  reauthorization 
issues : 

A.  Liability  Issues 

Release  of  evidence  as  early  as  possible  to  PRPs  was  the 
first  issue.   EPA  noted  that  its  current  system  allows  for 
notification  early  in  the  process  and  permits  parties  to 
prepare  for  possible  involvement;   to  change  to  the  Task 
Force  suggestion  may  cause  EPA  to  delay  notification.   The 
Task  Force  agreed  that  general  notice  should  be  issued  early 
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in  the  process,  but  urged  that  evidence  of  liability  be 
provided  not  later  than  issuance  of  special  notice. 

Definition  of  owner  and  operator  -  The  Task  Force's  next 
issue  is  the  definition  of  owner  and  operator  so  that 
parties  will  know  their  liabilities  when  becoming  involved 
with  contaminated  sites.   Their  specific  example  is  a 
conservation  group  that  would  not  accept  an  easement  because 
of  the  fear  of  CERCLA  liability.   EPA  noted  that  it  has 
never  taken  any  actions  against  parties  in  this  situation, 
but  could  sympathize  with  the  Task  Force's  issue.   The  Task 
Force  pointed  out  that  this  stands  in  the  way  of  the 
redevelopment  of  contaminated  properties . 

Contribution  protection  -  The  third  issue  discussed  was 
contribution  protection.   The  Task  Force  recommends  that 
CERCLA  be  amended  to  provide  to  all  settling  parties 
protection  from  not  only  contribution,  but  also  cost 
recovery  actions  for  matters  not  addressed  in  a  settlement. 
The  Task  Force  also  recommended  protection  of  contiguous 
property  owners.   EPA  added  that  they  should  be  required  to 
cooperate  with  the  remedy  implementation. 

Lender  liability  -  The  issue  of  lender  liability  was 
discussed  next.   Bruce  Diamond  stated  that  at  this  time  the 
position  of  the  current  administration  was  not  known. 
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B   Process  Issues 

De  minimis  Settlements   -  The  Task  Force  again  urged  EPA  to 
use  de  minimis  settlements  more  frequently  and  sooner.   EPA 
asked  the  question  of  how  smaller  generators  could  be 
identified  without  completed  waste-in  lists. 

Mixed  funding  -  The  Task  Force  also  advocated  the  use  of 
more  mixed  funding  settlements.   The  Task  Force  said  that 
the  use  of  the  trust  fund  to  cover  orphan  shares  would 
accelerate  the  cleanup  process.   EPA  noted  that  this  would 
add  a  great  burden  to  the  fund,  and  it  could  alter  the  way 
PRPs  do  business,  which  is  presently  giving  us  results. 
The  Task  Force  also  said  that  if  EPA  would  allocate 
liability  at  sites,  the  process  would  be  speeded  up. 
However,  EPA  said  that  we  are  hearing  that  some  PRPs  want  us 
out  of  the  allocation  process,  and  as  an  example,  EPA 
pointed  out  that  there  are  third-party  facilitators  in  the 
private  sector  that  are  not  receiving  many  clients. 

State  Implementation  Role  -  The  role  of  the  State  government 
was  discussed  next.   EPA  pointed  out  that  the  role  of  the 
State  is  fundamental,  including  its  ability  to  keep  sites 
off  of  the  NPL  list.   Some  States  advocate  full  delegation 
of  the  program,  which  could  put  States  in  competition  with 
each  other  for  funding  dollars. 
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Congressman   Zeliff  asked  about  funding  to  increase  the  fund 
for  more  mixed  funding  settlements.   Bruce  Diamond  responded  by 
listing  the  different  funding  schemes  that  have  been  proposed  to 
date.   These  include  taxing  insurance  polices,  or  an  increase  in 
the  general  tax  levy. 

C.  Remediation  Issues 

A  major  topic  of  discussion  was  the  economic  impact  of 
remedy  selection.   The  Task  Force  pointed  out  that  a  provision  to 
pay  over  a  set  time  period  is  needed,  and  that  a  cost/benefit 
analysis  is  needed,  particularly  where  little  or  no  health  risk 
is  involved  at  a  Superfund  site. 

The  discussion  then  focused  on  the  Task  Force's  remediation 
issues  that  are  concerned  with  risk  assessments  and  cleanup 
standards.   Again,  the  Task  Force  discussed  the  issue  of  threat 
to  public  health  vs.  restoration  of  natural  resources.   They 
cited  a  landfill  in  New  Hampshire  which  has  caused  ground  water 
contamination,  but  since  the  ground  water  will  not  be  used,  the 
Task  Force  guestioned  the  value  of  an  expensive  remedial  action 
at  the  site. 

The  next  issue  raised  by  the  Task  Force  was  oversight  costs 
that  are  passed  on  to  the  PRPs .   The  Task  Force  felt  that  the 
costs  are  poorly  documented  by  EPA  to  the  point  that  PRPs  can  not 
tell  what  they  are  paying  for,  and  that  the  costs  are  excessively 
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high.   EPA  stated  that  oversight  costs  are  highest  in  the  early 
stages  of  the  study,  but  that  they  drop  significantly  during  the 
actual  cleanup.   The  Task  Force  suggested  that  a  standard  cap  be 
placed  on  EPA's  oversight  charges.   EPA  responded  that  its 
oversight  costs  are  directly  related  to  how  well  the 
communication  is  going  with  the  PRPs  and  how  well  the  PRPs  are 
doing  the  job. 

Again,  the  theme  of  public  health  protection  vs.  restoration 
of  natural  resources  was  presented.   The  Task  Force  stated  that 
institutional  controls  should  be  used  in  most  cases  while  the 
technology  for  remediation  is  developed.   EPA  responded  that  many 
States  do  not  want  EPA  to  recommend  institutional  controls  alone. 
The  effect  of  ARARs  and  the  role  of  States  selecting  and 
advocating  ARARs  was  discussed.   Most  States  push  for  non- 
degradation  of  the  environment  through  the  use  of  ARARs.   The 
Task  Force  stated  that  more  flexibility  for  a  waiver  of  certain 
ARARs  is  needed.   EPA  questioned  whether  States  would  approve  of 
EPA  adding  flexibility  to  waive  their  requirements. 

D.  Alternative  Future  Issues 

The  next  issue  discussed  was  a  cutoff  date  for  CERCLA 
liability.   The  group  briefly  discussed  the  AIG  proposal,  which 
proposes  a  cutoff  date  for  liability.   The  Task  Force  talked  of 
the  punitive  nature  of  the  statute.   EPA  responded  by  saying  that 
it  did  not  see  this  as  a  punishment,  but  rather  as  a  means  to 
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accomplish  the  cleanup  of  an  environmental  hazard  that  must  be 
done.   The  question  is  how  should  the  responsibility  be  spread. 

The  issue  of  enforcement  first  was  discussed.   The  Task 
Force  stated  that  this  was  a  conflict  in  the  cleanup  goal  because 
this  policy  adds  time  and  transaction  costs  to  the  process.   EPA 
cited  the  recent  RAND  study  that  broke-out  transaction  costs  as 
88%  for  insurance  company  costs,  but  only  23%  for  large  PRPs. 
The  study  also  shows  that  costs  drop  as  the  remedial  action  phase 
is  entered. 

Closing  Remarks 

Congressman  Zeliff  concluded  the  meeting  by  thanking  all  of 
the  participants  for  the  day  spent  on  the  draft  Task  Force 
Report.   He  said  that  making  such  an  investment  gave  all  a 
feeling  of  being  part  of  the  process.   He  said  that  the  group  was 
tackling  a  hard  problem,  but  it  was  moving  forward. 

Attachment  (list  of  meeting  participants) 


13 
C-14 


107 


MEETING  PARTICIPANTS 
March  24,  1993 


NAME 


ORGANIZATION 


Congressman  Zeliff 
Taylor  Caswell 
Pam  Kocher 
Nan  T.  Briscoe 
Jerry  Clifford 
Earl  Salo 
Bill  McCabe 
Mark  Beliveau 
Elizabeth  Cotsworth 
Carl  Quiram 
Doug  Elliot 
Susan  Gray 
John  E.  Peltonen 
Sherry  Young 
Tom  Burack 
Rich  Guimond 
Tim  Fields,  Jr. 
Ben  Hamm 
Linda  Garczynski 
Barbara  Riley 
Mary  Andrews 
Timothy  Mott 
Bill  Pasko 


Congressman  Zeliff  s  Staff 

Congressman  Zeliff  s  Staff 

OWPE/CED  -  EPA 

OERR 

EPA  OGC 

EPA  -  Region  II  (NY) 

Sanders  and  McDermott/Task  Force  Member 

EPA  Office  of  Waste  Programs  Enforcement 

PRP  Project  Coordinator  -  Tolend  Road 

City  Manager  -  City  of  Somersworth 

FA.  Gray,  Inc. 

Sheehan  Phinney  Bass  +  Green 

Rath,  Young,  Pignatelli  &  Oyer 

Sheehan  Phinney  Bass  +  Green 

OSWER  USEPA 

OSWER/SRO  USEPA 

OSWER/SRO  USEPA 

OSWER/SRO  USEPA 

Congressman  Zeliff  s  Staff 

OE  -  Superfund 

OSWER/SRO  USEPA 

Hampshire  Chemical  Corp. 


C-15 


108 

APPENDIX  D 

SUPPLEMENTAL  STATEMENT  OF  DAVID  HARRIGAN.  ESQ. 

The  Society  for  the  Protection  of  New  Hampshire  Forests  appreciates  the 
opportunity  to  participate  in  Congressman  Zeliff  s  Task  Force.  The  discussions  were 
lively  and  enlightening.  However,  because  of  our  limited  time  commitment  to  the 
project  and  our  concerns  about  some  of  its  recommendations,  we  cannot  endorse  it  in 
its  entirety. 
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JOEL  HEFLEY  /gg.  COMMITTEES 

COLORADO  tAiwife'  ARMED  SERVICES 

FIFTH  DISTRICT  W&Sffl  SMALL  BUSINESS 

INTERIOR  AND  INSULAR  AFFAIRS 


Congre**  of  tye  ZHniteb  &ta 

^oufit  of  fctprtsentatibrs 

Introductory  Statement  of  Congressman  Joel  Hefley 
Subcommittee  on  Rural  Enterprises,  Exports,  and  the  Enviri 
September  28,  1993 


Mr.  Chairman,  thank  you  once  again  for  raising  this  vital  issue.  To  many  people,  Superfund  has 
become  synonymous  with  failure.  We're  spending  lots  of  money,  and  getting  very  little  in  return. 
Leadville,  Colorado  is  a  good  example  of  what  I'm  talking  about 

Leadville  first  came  to  the  attention  of  the  EPA  ten  years  ago  when  built-up  mine  waste  from  the  area 
discharged  into  the  Arkansas  river,  turning  it  orange  and  killing  all  the  fish.  I  think  that's  what  most 
people  would  consider  a  Superfund  site. 

In  1983,  the  EPA  moved  in,  designated  Leadville  as  a  Superfund  site,  and  began  to  work  on  the 
problem.  Ten  years  and  $13  million  later,  the  original  discharge  problem  has  been  solved,  and  every- 
body would  be  happy. 

Except  over  those  ten  years,  the  EPA  also  expanded  the  scope  of  its  study  to  include  soil  lead  con- 
tamination in  the  area.  At  this  time,  Leadville's  soil  contamination  is  still  being  studied  and  the  EPA 
has  yet  to  issue  a  record  of  decision  on  what  it  intends  to  do.  According  to  the  local  technical  advi- 
sory committee,  it  will  be  at  least  two  years  before  that  happens. 

Meanwhile,  the  preliminary  studies,  testing,  and  litigation  surrounding  the  soil  contamination  has  cost 
the  EPA  and  Leadville  residents  $37  million,  or  three  times  what  it  cost  to  solve  the  original  problem. 

I  think  what  strikes  most  observers  of  the  EPA's  involvement  in  Leadville  is  the  incredible  waste  of 
time  and  money.  Leadville  isn't  a  wealthy  town  and,  unlike  Washington,  they  value  the  dollar. 

Worse,  the  EPA  subjects  the  citizens  of  Leadville  to  wild  tangents  of  fancy  like  "Tomato  Wars"  and 
"The  Upper  Arkansas  Jamboree." 

Which  begs  the  question:  What's  it  all  for?  The  people  of  Leadville  have  been  mining  lead  for  100 
years.  If  there's  a  health  hazzard  in  Leadville,  it  shouldn't  take  ten  years  to  find  it 

Blood  samples  of  long-time  residents  and  children  show  that  Leadville's  blood  lead  content  is  below 
the  national  average.  That's  not  convincing  to  the  EPA,  however. 

Confronted  with  such  evidence,  EPA  agents  respond  that  "We  don't  wait  to  act  until  a  problem  has 
arisen.  We  act  when  we  believe  the  potential  for  a  problem  exists."  Apparently,  100  years  of  experi- 
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ence  isn't  enough. 

Given  that  background,  I  found  that  much  of  the  testimony  today  misses  the  point.  For  example,  the 
GAO  tells  us  that  the  EPA  should  make  better  use  of  the  settlement  tools  Congress  provided.  Two 
objections  come  to  mind. 

First,  the  EPA  has  no  incentive  to  use  these  tools.  Each  one  of  the  settlement  tools  listed  by  the 
GAO —  de  minimus,  nonbinding  allocations,  mixed- funding,  and  alternative  dispute  resolutions — 
take  more  staff  time  and  result  in  higher  costs  to  the  EPA.  Without  congressional  mandates,  there's 
no  reason  for  EPA  to  use  these  tools. 

Second,  we  don't  know  whether  the  unused  tools  in  the  EPA's  toolbox  work  when  they  do  take  them 
out.  As  a  member  of  the  Small  Business  Committee,  I've  heard  all  about  de  minimus  settlements  and 
their  advantages  to  small  businesses. 

In  recent  testimony,  however,  the  small  businesses  who  had  used  de  minimus  stated  that  de  minimus 
didn't  save  them  money,  it  didn't  end  their  liability,  and  it  didn't  speed  the  cleanup!  Perhaps  we  need 
better  tools. 

Which  brings  me  to  the  fundamental  question  that  remains  unaddressed:  What  is  the  goal  of 
Superfund? 

Is  it  to  protect  the  public  health?  Then  I  suggest  you  move  your  agents  from  Colorado's  resort  towns 
to  the  inner  cities  and  begin  removing  lead-based  paint  from  apartment  walls. 

Leadville's  blood  lead  level  average  is  4.8  micrograms  per  deciliter,  below  the  national  average.  A 
study  of  inner  city  children  showed  their  blood  lead  level  average  was  12  micrograms  per  deciliter, 
twice  the  national  average. 

Or  is  Superfund's  purpose  to  clean  up  hazardous  waste  sites?  If  so,  then  the  snail's  pace  and  high 
costs  of  the  cleanups  should  tell  us  that  the  law  is  badly  flawed.  The  cost  of  Leadville's  ten-year  soil 
contamination  odyssey  is  approaching  $37  million,  yet  nothing  has  been  cleaned-up! 

Whatever  the  goal,  Superfund's  current  form  is  unworkable.  In  attempting  to  punish  polluters  and 
clean  up  hazardous  waste  sites,  Congress  created  a  law  that  is  long  on  punishment  and  short  on 
cleanup. 

What  we  need  to  do  now  is  rewrite  the  law.  We  need  a  clear  set  of  priorities.  We  need  checks  and 

balances.  And  we  need  some  stan 

dards. 

Those  are  the  elements  missing  from  Superfund  right  now,  and  those  are  the  elements  that  are  funda- 
mental to  any  successful  law. 
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STATEMENT  OF  CONGRESSMAN  JIM  RATVISTAD 

BEFORE  THE  SMALL  BUSINESS  SUBCOMMITTEE  ON  THE  ENVIRONMENT 

September  28,  1993 

The  Impact  of  Superfund  on  Small  Businesses 

Mr.  Chairman,  I  commend  you  for  holding  this  series  of  hearings  on  the  impact  of 
the  Superfund  law  on  small  business. 

Our  earlier  hearings  have  made  clear  that  the  Superfund  law  is  crippling  many 
small  businesses  in  our  country.    Without  question,  Congress  must  act  to  reform 
the  law. 

But  any  responsible  reform  effort  requires  input  not  just  from  those  who  are 
affected  by  the  law,  but  also  from  those  whose  job  it  is  to  implement  the  law. 

That's  why  I  welcome  the  testimony  of  the  representatives  from  the 
Environmental  Protection  Agency.    I  also  look  forward  to  hearing  from  the  General 
Accounting  Office. 

In  closing,  Mr.  Chairman,  I  appreciate  your  leadership  in  calling  attention  to  this 
issue  and  providing  a  forum  for  all  of  us  to  be  educated  on  the  problems  with 
Superfund,  particularly  as  they  relate  to  small  businesses. 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

We  appreciate  the  opportunity  to  discuss  possible  ways  to 
reduce  the  costs  of  resolving  liability  for  cleaning  up  hazardous 
waste  sites  in  the  Environmental  Protection  Agency's  (EPA) 
Superfund  program.   Parties  responsible  for  cleaning  up  these  sites 
have  complained  that  these  costs,  which  are  sometimes  called 
transaction  costs,  are  excessive.   We  testified  on  this  subject  in 
June  before  the  Subcommittee  on  Transportation  and  Hazardous 
Materials  of  the  House  Committee  on  Energy  and  Commerce,  and  we  are 
currently  reviewing  EPA's  use  of  tools  authorized  by  the  Superfund 
law  for  reducing  transaction  costs. 

These  tools  include  (1)  de  minimis  settlements—expedited 
settlements  for  parties  that  have  contributed  comparatively  small 
amounts  of  low-toxicity  waste;  (2)  nonbinding  allocations  of 
responsibility  (NBAR)  for  cleanup  costs  by  EPA  to  responsible 
parties;  (3)  mixed-funding  agreements  between  EPA  and  parties  to 
share  cleanup  costs;  and  (4)  alternative  dispute  resolution  (ADR), 
the  use  of  neutral  third-parties  to  help  resolve  liability  and  cost 
allocation  problems.    While  our  work  is  still  ongoing,  we  have 
reached  a  number  of  preliminary  conclusions. 
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In  summary: 

--  EPA  has  made  little  use  of  the  settlement  tools  overall. 
As  of  June  1993,  EPA  had  completed  de  minimis  settlements 
at  only  69  sites,  prepared  NBARs  at  5  sites,  used  mixed- 
funding  arrangements  at  16  sites,  and  employed  alternative 
dispute  resolution  techniques  at  30  sites. 

--  The  tools  have  not  been  used  much  primarily  because  EPA  has 
not  made  a  sustained  effort  to  encourage  the  regional 
offices  to  use  the  tools.   EPA  has  been  mainly  concerned 
with  getting  as  many  responsible  party-financed  cleanups 
under  way  as  quickly  as  possible  and  viewed  the  settlement 
tools  as  drawing  enforcement  resources  from  this  effort.  In 
addition,  according  to  most  regional  officials  we 
interviewed,  use  of  the  settlement  tools  has  been  limited 
by  restrictive  administrative  procedures  that  make  the 
tools  difficult  to  implement. 

--  Recently,  following  widespread  complaints  about  high 

transaction  costs,  EPA  began  to  give  the  settlement  tools  a 
higher  priority.   However,  EPA's  effort  at  this  point  is 
not  fully  operational  but  involves  mostly  pilot  projects  at 
selected  regions.   As  we  will  discuss,  further  action  is 
needed  to  make  efforts  to  reduce  transaction  costs  an 
integral  part  of  agency  operations. 


115 


While  we  generally  support  efforts  to  lower  transaction 
costs  through  more  effective  use  of  the  settlement  tools, 
we  caution  that  expanded  use  of  one  of  these  tools--mixed 
funding- -could  be  expensive  for  the  government  and 
complicate,  rather  than  simplify,  settlement  negotiations. 

BACKGROUND 

Before  discussing  these  issues  in  greater  detail,  I  would  like 
to  briefly  provide  some  background  on  the  transaction  cost  problem. 

The  Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  of  1980  (CERCLA)  authorizes  EPA  to  compel  parties 
responsible  for  Superfund  sites  to  clean  them  up  or  reimburse  EPA 
for  its  cleanup  costs.   Currently  there  are  1,076  nonfederal  sites 
on  the  National  Priorities  List,  EPA's  inventory  of  Superfund 
sites . 

Courts  have  interpreted  responsible  party  liability  under 
Superfund  to  be  strict,  joint  and  several,  and  retroactive.   Under 
strict  liability,  a  party  may  be  liable  for  cleanup  even  though  its 
actions  were  not  considered  negligent  when  it  disposed  of  the 
wastes.   Because  liability  is  joint  and  several,  when  the  harm  done 
is  indivisible,  one  party  can  be  held  responsible  for  the  full  cost 
of  the  remedy  even  though  that  party  may  have  disposed  of  only  a 
portion  of  the  hazardous  substances  at  the  site.   Retroactive 
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liability  means  that  liability  applies  to  actions  that  took  place 
before  CERCLA  was  passed. 

EPA  has  had  considerable  success  in  recent  years  in  enforcing 
the  cleanup  responsibilities  of  potentially  responsible  parties 
(PRPs)  under  this  system  of  liability,  with  PRPs  undertaking  72 
percent  of  the  new  cleanups  started  in  fiscal  year  1992.   The 
liability  standards  may  also  promote  careful  handling  of  hazardous 
wastes  and  encourage  voluntary  restoration  of  contaminated 
property.   At  the  same  time,  allocating  responsibility  for  cleanup 
costs  under  the  joint  and  several  liability  standard  can  be 
difficult  and  expensive.   Data  on  wastes  disposed  of  years  ago  by 
the  parties  may  be  limited;  disputes  can  arise  about  how  the 
relative  toxicity  of  wastes  should  affect  cleanup  responsibility; 
and  liability  for  wastes  deposited  by  unknown  contributors  may  have 
to  be  apportioned  among  known  contributors.   Negotiations  take 
place  both  between  EPA  and  the  PRPs  and  among  the  PRPs .   EPA 
encourages  PRPs  to  organize  committees  at  each  site  to  address 
allocation  issues.   Individual  PRPs  and  PRP  committees  hire  counsel 
to  represent  them  and  technical  consultants  to  support  their 
negotiation  or  litigation  positions.   The  costs  associated  with 
negotiation  and  litigation  are  sometimes  referred  to  as  transaction 
costs . 

Transaction  costs  at  some  sites  are  compounded  by  lawsuits 
brought  by  PRPs  against  other  parties  that  they  believe  should 
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contribute  to  their  cleanup  costs.   These  contribution  suits  can 
involve  hundreds  and,  in  some  instances,  over  a  thousand  parties. 
At  some  sites,  defendants  in  contribution  suits  have  included 
contributors  of  minuscule  amounts  of  wastes--such  as  fast  food 
restaurants,  a  Little  League,  and  even  a  local  Elks  Club--that  EPA 
as  a  matter  of  policy  does  not  normally  pursue  for  cleanup  costs. 
The  agency  refers  to  these  small  contributors  as  de  micromis 
parties . 

Another  tier  of  transaction  costs--outside  of  the  scope  of  our 
review  and  not  directly  addressed  by  the  Superfund  settlement 
tools  —  derives  from  disputes  between  PRPs  and  their  insurers.   As 
PRPs  are  notified  of  their  potential  liabilities,  many  seek 
coverage  under  their  insurance  policies.   Insurers  may  refuse  to 
pay  these  claims,  and  complicated  litigation  may  follow. 

To  help  parties  reach  settlements  with  EPA  and  with  each 
other,  the  Superfund  Amendments  and  Reauthorization  Act  of  1986 
(SARA)  gave  EPA  the  authority  to  use  tools  to  reduce  transaction 
costs,  including  de  minimis  settlements,  NBARs,  mixed  funding,  and 
ADR.  (See  app .  I  for  a  description  of  these  tools.) 
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SETTLEMENT  TOOLS  HAVE 
BEEN  USED  INFREQUENTLY 

Although  almost  7  years  have  passed  since  SARA  authorized 
settlement  tools,  EPA  has  used  them  at  relatively  few  sites.   As  of 
June  1993,  EPA  has  entered  into  de  minimis  settlements  at  only  69 
sites,  prepared  NBARs  at  5  sites,  completed  mixed- funding 
arrangements  at  16  sites,  and  used  ADR  at  30  sites.   Moreover,  use 
of  the  tools  tends  to  be  concentrated  in  a  few  of  EPA's  10  regional 
offices.   (See  table  1.)   Two  regions  account  for  almost  half  of 
sites  where  the  de  minimis  settlements  have  been  used;  seven 
regions  have  never  issued  an  NBAR;  two  regions  have  done  most  of 
the  ADR. 
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Table  1 : 

Total  Number  of  Sites  Where  Settlement  Tools  Were  Used  By  Region 

(As  of  June  1993) 


Region 

De  minimis 

NBARS 

Mixed 
funding 

ADR 

I 

14 

3 

2 

8 

II 

6 

0 

2 

2 

III 

2 

0 

4 

1 

IV 

7 

0 

1 

1 

V 

20 

0 

2 

13 

VI 

5 

0 

2 

0 

VII 

2 

0 

2 

0 

VIII 

4 

0 

0 

1 

IX 

2 

1 

0 

1 

X 

6 

1 

1 

2 

Total 

69 

5 

16 

29 

Note 

EPA  headqua 

fters  used 

ADR  at  on 

2  addition 

Of  the  tools,  de  minimis  settlements  have  been  used  the  most 
often.   EPA  has  reached  101  de  minimis  settlements  at  69  Superfund 
sites.   Thirty-four  percent  of  the  settlements  occurred  in  fiscal 


120 


year  1992,  when  the  agency  made  a  special  effort  to  increase  its 
rate  of  de  minimis  settlements.   A  study  prepared  for  the  U.S. 
Administrative  Conference  found  that  de  minimis  settlements  have 
been  "greatly"  underutilized.   The  study  estimated  that  these 
settlements  have  been  used  in  only  20  percent  of  the  sites  likely 
to  benefit  from  them.   Although  EPA  disagrees  with  some  of  the 
study's  assumptions,  and  it  is  clear  that  de  minimis  settlements 
are  not  appropriate  for  every  site,  EPA  officials  concur  with  the 
overall  theme  of  the  study--that  EPA  should  enter  into  more  de 
minimis  settlements. 

EPA's  experience  with  de  minimis  settlements  indicates  that 
they  are  potentially  powerful  techniques  for  resolving  the 
liability  and  reducing  the  transaction  costs  of  large  numbers  of 
parties.   The  101  settlements  involve  agreements  with  about  5,200 
parties.   In  Region  IX,  one  de  minimis  settlement  in  the  pipeline 
has  about  3,200  eligible  de  minimis  parties. 

The  Congress  intended  that  EPA  offer  de  minimis  settlements  to 
parties  with  small  liability  shares  as  early  as  possible  in  the 
cleanup  process.   This  has  not  generally  happened.   According  to 
the  Administrative  Conference  report,  the  de  minimis  settlement  at 
most  sites  did  not  occur  until  EPA  made  its  formal  estimate  of 
cleanup  costs  and  resolved  the  liability  of  the  major  parties. 
Much  of  the  potential  of  the  de  minimis  tool  for  reducing 
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transaction  costs  can  be  lost  when  small  contributors  are  not 
removed  from  the  settlement  process  early. 

Use  of  NBARs  and  mixed  funding  has  been  very  limited.   EPA  has 
prepared  NBARs  at  five  sites,  one  of  which  was  part  of  a  special 
pilot  project.   EPA  has  completed  16  mixed-funding  agreements, 
including  12  preauthorized  agreements  and  4  mixed-work 
arrangements.   However,  two  EPA  enforcement  practices  partially 
substitute  for  NBARs  and  mixed  funding.   First,  in  about  172 
instances,  EPA  has  supplied  PRPs  with  waste-in  lists--lists  showing 
EPA's  data  on  the  volume  and  type  of  wastes  contributed  by  PRPs  to 
a  site.   These  lists  can  help  PRPs  resolve  allocation  issues  but 
are  not  full  substitutes  for  NBARs  because  they  do  not  provide  the 
government's  opinion  on  cost  allocation.   In  addition,  EPA 
contributes  to  site  cleanup  costs,  in  effect  providing  mixed 
funding,  whenever  it  settles  with  PRPs  for  less  than  full  cleanup 
costs.   Although  the  agency  does  not  keep  summary  data  on  these 
compromises,  regional  officials  told  us  that  they  occur  in 
virtually  every  Superfund  settlement. 

EPA  has  used  ADR  in  Superfund  cases  at  30  sites.   Most  of  the 
ADR  has  been  concentrated  in  two  regions  that  were  receptive  to  use 
of  the  tool. 
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SEVERAL  FACTORS  ACCOUNT  FOR  THE  LIMITED 
USE  OF  THE  SETTLEMENT  TOOLS 

Why  have  the  statutorily  authorized  settlement  tools  been  used 
at  so  few  sites?   Our  work  in  this  area  is  still  ongoing,  so  our 
observations  here  are  preliminary.   Although  the  reasons  differ  to 
some  extent  for  each  of  the  tools,  there  seems  to  be  an  overriding 
explanation:   EPA  has  not  managed  the  Superfund  program  to  promote 
their  use.   For  example,  EPA  has  not  fully  surveyed  sites  to 
determine  which  might  be  candidates  for  these  tools  or  actively 
informed  PRPs  of  their  availability  in  all  cases.   It  has  not 
determined  what  resources  the  regions  need  to  implement  the 
settlement  tools  or  how  to  reconcile  goals  for  achieving  large 
numbers  of  settlements  with  concern  for  responsible  parties' 
transaction  costs. 

In  addition,  regional  officials  we  interviewed  thought  that 
administrative  requirements  for  using  some  of  the  settlement 
techniques  unnecessarily  limited  the  cases  in  which  they  could  be 
applied. 

EPA's  limited  use  of  the  settlement  tools  is  a  chronic 
problem.   In  its  1989  management  review,  EPA  identified  a  number  of 
obstacles  to  wider  use  of  the  tools,  including  the  belief,  held  by 
some  agency  officials,  that  the  tools  were  inconsistent  with  the 
Superfund  liability  doctrine;  that  they  were  expensive  to  use;  or 
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that  they  diverted  EPA  resources  from  efforts  to  achieve  cleanups. 
The  report  stated  that  EPA  may  lack  the  control  needed  to  ensure 
that  regional  decisions  are  consistent  with  national  policy 
direction.   The  report  recommended  that  EPA  provide  training  for 
regional  personnel,  develop  an  incentive  system  for  the  regions  to 
use  these  tools,  and  establish  specific  goals  for  regional  use  of 
the  tools.   These  recommendation  were  never  fully  implemented. 

In  1988  testimony  before  the  House  Energy  and  Commerce 
Committee's  Subcommittee  on  Oversight  and  Investigations,1  we 
indicated  that  EPA  had  not  given  high  priority  to  de  minimis 
settlements,  had  limited  staff  available  for  this  function,  and  had 
not  established  goals  for  these  settlements.   In  a  1989  report,2  we 
discussed  our  survey  of  EPA  regional  staff  to  determine  why  de 
minimis  settlements  and  other  settlement  tools  were  not  being  used. 
Limited  staff  and  funds  and  low  priority  were  some  of  the  factors 
most  often  cited  by  regional  project  managers  and  attorneys  for  not 
using  de  minimis  settlements  as  frequently  as  possible.   Regional 
project  managers  and  attorneys  also  cited  limited  staff  training 
and  experience. 

In  the  past  year,  as  controversy  over  Superfund  transaction 
costs  has  grown,  EPA  has  reemphasized  use  of  the  statutory 


:Superfund  De  Minimis  Settlements  (GAO/RCED  T-88-46,  June  20,  1988) 

Superfund:   A  More  Vigorous  and  Better  Managed  Enforcement  Program 
Is  Needed  (GAO/RCED-90-22 ,  Dec.  14,  1989) 
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settlement  tools.   The  most  significant  achievement  from  this 
effort  so  far  has  been  an  increase  in  the  use  of  de  minimis 
settlements  and  ADR  techniques.   EPA  has  also  begun  studies  to 
assess  the  potential  for  increasing  use  of  NBARs .   However,  the 
agency  is  still  a  long  way  from  using  the  tools  routinely. 

EPA  needs  to  sustain  its  current  interest  and  address 
significant  impediments  that  remain  to  using  the  tools.   While 
improvements  to  and  expanded  use  of  the  tools  depend  on  changes 
unique  to  each  tool,  EPA  could  take  some  overall  management  actions 
to  foster  an  agency  culture  that  values  use  of  the  tools.   EPA 
could  do  more  to  publicize  the  availability  of  these  tools, 
determine  the  maximum  practical  extent  of  their  use,  assess  the 
resources  the  regions  need  to  use  the  tools,  target  resources 
specifically  for  their  use,  share  success  stories  across  regions, 
and  provide  incentives  and  accountability  for  their  sustained  use. 

De  Minimis  Settlements 

The  de  minimis  settlement  tool  is  a  good  illustration  of 
impediments  that  have  restricted  the  use  of  the  SARA  tools. 

EPA  officials  told  us  that  the  cost  to  the  regions  of  de 
minimis  settlements  represents  a  major  impediment  to  completing 
such  settlements.   They  said  that  de  minimis  settlements  compete 
for  limited  enforcement  resources  and  can  distract  already 
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overburdened  regional  site  teams  from  site  cleanup.   The  timing  of 
these  settlements  intensifies  this  problem  because  they  may  occur 
about  the  time  the  regional  site  teams  are  preparing  for  cleanup 
negotiations  with  the  major  parties. 

The  costs  of  some  de  minimis  settlements  can  be  large  and 
represent  a  heavy  drain  on  a  region's  resources.   For  example,  an 
1992  early  de  minimis  settlement  at  a  Region  III  site  involving  170 
parties  cost  $723,000  in  contract  support  and  3,300  hours  of  EPA 
staff  time.   Nevertheless,  EPA  does  not  routinely  collect 
information  on  the  costs  of  de  minimis  settlements  or  regularly 
provide  special  funding  to  regions  to  facilitate  them. 

EPA  officials  also  told  us  that  certain  de  minimis  policies 
have  limited  the  frequency  of  the  settlements  by  making  it 
difficult  for  minor  contributors  of  hazardous  waste  to  qualify  for 
de  minimis  settlements.   For  example,  until  recently,  EPA  guidance 
required  that  before  a  de  minimis  settlement  could  be  reached,  a 
waste-in  list--a  ranking  of  the  waste  contributions  of  all  the 
PRPs--had  to  be  prepared.   In  effect,  this  policy  permitted  a  de 
minimis  settlement  only  when  the  waste  contributions  of  all  parties 
were  known.   A  party  that  contributed  a  small  quantity  of  waste  at 
a  site  where  the  contributions  of  all  other  parties  were  not  known 
would  not  have  been  eligible  for  de  minimis  treatment. 
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EPA's  requirement  for  a  waste-in  list  restricted  the  potential 
application  of  the  de  minimis  tool.   First,  it  limited  the  number 
of  sites  that  could  be  eligible  for  such  settlements;  EPA  estimates 
that  data  sufficient  to  prepare  a  waste-in  list  are  not  available 
at  most  sites.   Second,  because  waste-in  lists  can  be  expensive  to 
prepare,  the  settlements  can  be  costly  for  the  government. 

Inadequate  EPA  administrative  guidance  has  also  limited  the 
number  of  de  minimis  settlements,  according  to  regional  officials. 
SARA  requires  EPA  to  determine  that  the  toxicity  of  hazardous  waste 
contributed  by  a  prospective  de  minimis  party  is  "minimal  in 
comparison  to  other  hazardous  substances"  deposited  at  a  site.   EPA 
officials  believed  that  it  would  be  difficult  to  make  defensible 
toxicity  determinations  with  the  general  guidance  the  agency  had 
published. 

Moreover,  the  de  minimis  settlement  tool  did  not  fully  protect 
contributors  of  minuscule  amounts  of  waste,  referred  to  as  de 
micromis  contributors,  from  contribution  suits.   In  recent  years, 
PRPs  at  some  sites  have  threatened  contribution  suits  against 
hundreds  of  such  parties. 
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Recent  Developments  and  Options  for  Further  Action 

Over  the  past  few  years,  as  complaints  mounted  that  EPA  was 
not  making  appropriate  use  of  de  minimis  settlements,  the  agency 
took  steps  that  appear  to  be  increasing  the  use  of  this  tool.   EPA 
provided  regions  with  resources,  training,  and  guidance  for  de 
minimis  settlements  and  supported  innovative  regional  pilot 
projects.   The  agency  also  made  a  small  start  at  encouraging  de 
minimis  settlements  earlier  in  the  enforcement  process,  in 
accordance  with  SARA's  intent.   EPA  has  completed  four  early  de 
minimis  settlements  and  initiated  pilot  early  de  minimis  projects 
in  three  regions.   One  pilot  project  is  exploring  the  potential  for 
completing  a  de  minimis  settlement  even  before  the  site  is  added  to 
the  National  Priorities  List. 

More  recently,  on  July  30,  1993,  EPA  issued  guidance  that  may 
simplify  de  minimis  determinations  and  expand  the  use  of  these 
settlements.   The  guidance  permits  regions  to  make  a  de  minimis 
determination  without  preparing  a  waste-in  list  or  volumetric 
ranking.   To  determine  whether  a  PRP  is  eligible  for  a  de  minimis 
settlement,  a  region  need  only  assess  the  individual  PRP's  waste 
contribution  relative  to  the  volume  of  waste  at  a  site.   Regions 
may  estimate  the  volume  of  waste  present  at  the  site  by  sampling 
contamination  or  by  other  methods.   However,  this  guidance  may  not 
simplify  toxicity  determinations  for  de  minimis  settlements—it 
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merely  restates  language  from  earlier  guidance  intended  to  provide 
a  general  standard  for  these  determinations. 

The  July  30,  1993,  guidance  also  identifies  ways  that  the 
regions  can  facilitate  de  minimis  settlements.   For  example,  they 
can  settle  with  de  minimis  parties  individually  so  that  eligible 
parties  will  not  incur  transaction  costs  while  waiting  for  a  de 
minimis  group  to  form.   The  guidance  recommends  that  the  regions 
develop  a  strategy  to  inform  PRPs  of  the  benefits  that  may  accrue 
from  a  de  minimis  settlement. 

Also,  on  July  30,  1993,  EPA  issued  guidance  that  would  allow 
regions  to  resolve  the  liability  of  de  micromis  parties  and  provide 
them  with  contribution  protection  under  expedited  settlement 
procedures.   How  effective  this  guidance  will  be  in  removing  de 
micromis  parties  from  the  Superfund  process  remains  to  be  seen.   If 
successful,  the  guidance  will  produce  a  reduction  in  the  number  of 
contribution  actions  taken  against  de  micromis  parties.   If  these 
parties  continue  to  be  sued,  statutory  protection  for  de  micromis 
parties  may  be  needed. 

Despite  recent  improvements,  EPA  has  not  fully  addressed  two 
key  barriers  to  the  use  of  de  minimis  settlements.   The  agency  has 
not  developed  a  plan  for  funding  an  increased  number  of  these 
settlements  over  the  long  term.   Nor  has  the  agency  fully 
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determined  how  many  sites  are  potential  candidates  for  de  minimis 
settlements . 

In  the  short  term,  EPA  has  instructed  regions  to  divert 
resources  from  other  activities  to  achieve  new  de  minimis  goals, 
but  it  has  not  indicated  how  it  intends  to  fund  greater  use  of  de 
minimis  settlements  over  the  long  term.   The  agency's  current  de 
minimis  goals  are  based  on  historical  use  of  the  tool.   In  order  tc 
establish  rational  de  minimis  goals  and  determine  future  resource 
needs,  EPA  needs  to  conduct  a  comprehensive  inventory  of  the  sites 
on  the  National  Priorities  List  to  identify  de  minimis  candidates. 

Targeting  resources  specifically  for  de  minimis  settlements 
could  increase  their  use.   For  example,  EPA  has  detailed 
headquarters  attorneys  to  some  regions  to  help  them  reach  de 
minimis  settlements.   Building  on  this  experience,  regional 
officials  recommended  that  EPA  assemble  region-  or  headquarters- 
based  task  forces  (or  "SWAT"  teams)  to  assist  with  the  de  minimis 
settlements  while  the  remedial  project  manager  and  site  attorney 
work  on  other  aspects  of  site  cleanup. 

EPA  could  also  expand  its  effort  to  encourage  non-de  minimis 
parties  to  provide  resources  for  de  minimis  settlements.   At  a 
Region  IX  site  that  has  thousands  of  eligible  de  minimis  parties, 
the  PRP  steering  committee  has  agreed  to  help  EPA  develop  the  data 
that  the  agency  needs  for  the  de  minimis  determination.   This 
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sharing  of  effort  will  reduce  the  demand  on  EPA's  resources  and 
foster  settlement  with  the  major  parties  because  the  moneys 
obtained  from  the  de  minimis  settlement  can  be  used  toward  cleanup. 

Nonbindinq  Allocations  of  Responsibility 

Some  of  the  same  problems  that  have  limited  the  use  of  de 
minimis  settlements  have  also  discouraged  the  use  of  NBARs .   First, 
EPA  has  not  assigned  a  high  priority  to  or  promoted  the  use  of 
NBARs  among  PRP  groups.   For  example,  although  EPA  guidance 
requires  that  PRPs  be  informed  early  in  the  process  about  NBARs, 
none  of  the  model  early  notice  letters  used  in  the  three  regions  we 
visited  mentioned  NBARs.   Second,  preparing  an  NBAR  can,  like 
preparing  a  de  minimis  determination,  divert  the  regional  site  team 
from  site  cleanup.   And  EPA  has  not  provided  additional  resources 
specifically  for  developing  NBARs.   Finally,  EPA  guidance  makes  the 
use  of  an  NBAR  hinge  on  the  availability  of  waste-in  or  volumetric 
data,  limiting  the  use  of  an  NBAR  to  the  minority  of  sites  where 
these  data  are  available. 

Recent  Developments  and  Options  for  Further  Action 

EPA  has  not  assigned  a  high  priority  to  NBARs  primarily 
because  it  believes  that  most  PRPs  prefer  to  do  their  own  cost 
allocation  rather  than  rely  on  EPA's.   However,  there  is  some 
evidence  that  PRPs  may  be  more  willing  to  accept  NBARs  than  EPA  has 
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assumed.   For  example,  a  recent  EPA  pilot  study  demonstrated  that 
PRPs  might  use  NBARs  more  if  EPA  actively  promoted  them.   In 
addition,  two  national  groups  of  PRPs  we  contacted  believe  that 
NBARS  should  be  used  more  often  to  assist  PRPs  in  reaching 
agreements  on  cost  allocation. 

EPA  would  be  better  informed  about  PRP's  interest  in  NBARs  if 
it  abided  by  its  own  guidance  and  notified  PRPs  about  the 
availability  of  this  tool  at  every  site.   The  guidance  also  makes 
the  use  of  NBARs  contingent  on  whether  a  significant  percentage  of 
PRPs  request  its  use.   At  some  sites,  however,  EPA  may  want  to 
consider  using  an  NBAR  when  negotiations  have  broken  down. 
Finally,  EPA's  guidance  on  NBARs  may  be  artificially  restricting 
this  use  by  making  this  use  contingent  on  the  availability  of 
waste-in  data  for  all  parties  at  a  site. 

Mixed  Funding 

EPA  has  made  limited  use  of  formal  mixed  funding  and  has  not 
promoted  regional  use  of  this  tool.   We  agree  that  a  cautious 
approach  to  the  use  of  this  tool  is  appropriate. 

EPA  regional  staff  are  reluctant  to  use  mixed  funding. 
Although  most  regions  have  used  preauthorized  mixed  funding,  only 
two  have  done  so  more  than  once;  no  applications  are  pending.   The 
agency's  reluctance  to  use  mixed  funding  stems  from  concerns  that 

19 


132 


use  of  this  tool  will  compromise  the  Superfund  program's  joint  and 
several  liability  standard  and  EPA's  ability  to  achieve 
settlements.   Therefore,  although  EPA  guidance  does  not  prohibit 
the  use  of  Superfund  money  in  mixed-funding  arrangements,  EPA  has 
not  used  this  money  to  pay  for  "orphan  shares"  at  sites.   Orphan 
shares   are  costs  associated  with  wastes  deposited  by  unknown  or 
nonviable  parties.   Many  agency  officials  believe  that  this 
approach  is  consistent  with  the  intent  of  the  Superfund  law.   In 
addition,  regional  officials  generally  thought  that  they  could 
facilitate  settlement  more  efficiently  through  appropriate 
compromises  with  responsible  parties--by,  for  example,  waiving  the 
right  of  the  government  to  recoup  all  of  its  costs  from  the 
parties . 

Regional  officials  also  expressed  concern  that  expanding  the 
use  of  mixed  funding  would  increase  transaction  costs  and  be  too 
expensive   for  the  government.   A  regional  official  questioned 
whether  greater  use  of  mixed  funding  would  expedite  settlements  or 
simply  prolong  negotiations  by  encouraging  every  PRP  to  seek  mixed 
funding.   Furthermore,  if  mixed  funding  were  increasingly  used  at 
sites  where  there  were  no  viable  nonsettlors  against  whom  to 
recover  EPA'S' costs,  federal  costs  would  rise  sharply.   Resources 
For  the  Future  estimates  that  73  percent  of  the  nonfederal 
Superfund  sites  have  orphan  shares.   If  the  aggregate  orphan  share 
at  these  sites  is  conservatively  estimated  at  10  percent,  these 
shares  could,  according  to  Resources  For  the  Future,  represent  $3.3 
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billion  in  cleanup  expenses,  or  approximately  2  years'  worth  of 
appropriations  for  Superfund  at  current  funding  levels. 

Some  regional  officials  thought  that  mixed  funding  had  a 
limited  role  to  play  at  sites  where  the  only  viable  PRPs  were  minor 
contributors  and  where  the  major  contributors  were  unknown  or 
nonviable.   But  regional  officials  noted  that  even  in  such 
circumstances,  when  mixed  funding  may  be  warranted,  cumbersome 
administrative  procedures  discourage  its  use.   Because  of  this, 
officials  who  had  used  preauthorized  mixed  funding  were  reluctant 
to  do  so  again.   A  headquarters  official  acknowledged  that  the 
lengthy  application,  approval,  and  reimbursement  process  generates 
costs  that  reduce  the  apparent  savings  from  an  expedited 
settlement.   EPA  is  addressing  this  problem  by  developing  new 
guidance  to  streamline  the  application  process. 


Recent  Developments  and  Options  for  Further  Action 

In  the  past  year,  EPA  sponsored  a  study  of  mixed  funding  that 
identified  goals--such  as  promoting  the  use  of  innovative 
technology  and  expediting  cleanup--that  might  be  furthered  through 
use  of  mixed  funding  and  discussed  several  mechanisms  for 
increasing  the  use  of  mixed  funding  without  incurring  excessive 
costs.   EPA  is  considering  whether  any  policy  changes  should  be 
made  as  a  result  of  this  study  and  is  developing  mixed-funding 
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pilot  projects.   We  believe  that  a  cautious  approach  to  using  this 
tool  is  appropriate,  but  we  applaud  EPA's  effort  to  streamline 
preauthorization  procedures  and  reassess  the  agency's  use  of  this 
tool . 

Alternative  Dispute  Resolution 

EPA  regions  have  been  reluctant  to  use  ADR  techniques  in 
Superfund  cases.   In  1987,  EPA  issued  final  guidance  on  the  use  of 
ADR  in  Superfund  and  other  enforcement  cases  and  expected  each 
region  to  nominate  at  least  one  case  during  that  fiscal  year. 
Regional  response  to  the  initiative  was  slow.   Prior  to  1991,  3  of 
10  regions  nominated  Superfund  cases,  and  only  2  regions  actually 
used  ADR  in  Superfund  settlement  negotiations. 

Many  regional  officials  believe  that  ADR  entails  additional 
work  and  expense  that  primarily  benefits  PRPs .   Several  officials 
in  one  region  we  visited  said  that  EPA  should  not  sponsor  ADR 
services  if  settlements  can  be  achieved  through  traditional 
enforcement  efforts.   However,  officials  in  regions  that  have  used 
ADR  techniques  at  several  sites  were  enthusiastic  about  this  tool's 
potential  to  reduce  government  transaction  costs.   They  reported 
that  ADR  has  made  it  possible  to  obtain  settlements  in  cases  that 
would  not  otherwise  have  been  settled.   In  addition,  Region  V 
officials  believe  that  the  use  of  ADR  eliminated  costs  usually 
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incurred  in  preparing  a  case  for  referral  to  the  Department  of 
Justice  and  in  protracted  negotiations. 

Recent  Developments  and  Options  for  Further  Action 

Within  the  last  4  years,  EPA  has  created  a  headquarters 
liaison  position  to  coordinate  ADR  activities  agencywide  and 
designated  ADR  leaders  in  the  regional  offices,  established 
dedicated  funding  for  ADR  activities,  developed  a  reporting  system 
to  monitor  regional  use  of  the  tool,  provided  regional  training, 
and  sponsored  an  ADR  pilot  project.   These  efforts  to  promote  ADR 
have  had  some  success.   ADR  techniques  are  currently  being  used  at 
15  sites,  and  7  out  of  10  regions  have  now  had  some  experience  with 
ADR. 

EPA  is  moving  in  the  right  direction  by  taking  steps  to 
increase  the  use  of  ADR.   A  recently  announced  pilot  will  involve 
use  of  ADR  at  about  20  sites,  as  well  as  some  use  of  NBARs,  where 
appropriate.   EPA's  challenge  is  to  move  from  pilot  efforts  to 
routine  use  of  this  tool  in  all  EPA  regions. 

CONCLUSION 

For  most  of  the  7  years  since  the  Congress  provided  EPA  with 
tools  to  expedite  Superfund  settlements,  the  agency  has  done  little 
to  promote  their  use  and  has  placed  little  emphasis  on  reducing 
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transaction  costs.   As  a  result,  the  full  potential  of  the  tools  to 
reduce  transaction  costs  is  unknown. 

Within  the  past  year,  and  particularly  within  the  past  few 
months,  EPA  has  announced  a  number  of  Superfund  initiatives.   On 
June  23,  1993,  EPA  announced  plans  for  overcoming  many  of  the 
obstacles  to  greater  use  of  the  settlement  tools  discussed  in  this 
statement.   For  example,  EPA  required  regions  to  identify 
candidates  for  de  minimis  settlements,  issued  new  de  minimis 
guidance  that  simplifies  these  determinations,  and  issued  de 
micromis  guidance.   The  agency  also  announced  a  pilot  project, 
involving  about  20  sites,  to  explore  the  use  of  ADR  and  NBARs .   In 
addition,  EPA  will  sponsor  pilot  projects  to  reexamine  the 
potential  for  using  mixed  funding  and  will  consider  streamlining 
mixed-funding  procedures. 

EPA's  actions  are  evidence  of  a  new  concern  for  controlling 
Superfund  transaction  costs  through  the  increased  use  of  the 
settlement  tools.   Whether  the  initiatives  produce  lasting 
improvement  will  depend  on  how  well  EPA  manages  full  implementation 
of  the  effort.   Before  EPA  can  make  more  effective  use  of  these 
settlement  tools,  management  issues  must  be  addressed.   EPA  needs 
to  work  toward  creating  an  enforcement  attitude  that  is  concerned 
with  containing  the  transaction  costs  of  Superfund' s  responsible 
parties.   Specific  steps  toward  developing  this  approach  include 
assessing  the  potential  applicability  of  these  settlement  tools, 
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creating  regional  accountability  for  their  use,  targeting 
resources,  reviewing  administrative  procedures,  and  making  PRPs 
more  aware  that  these  tools  are  available. 

Mr.  Chairman,  that  concludes  my  prepared  statement.   I  will  be 
glad  to  respond  to  any  questions  that  you  or  Members  of  the 
Subcommittee  may  have. 
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APPENDIX  I  APPENDIX  I 

SUPERFUND  SETTLEMENT  TOOLS 
De  minimis  Settlements 

Potentially  responsible  parties  (PRP)  that  contributed  only  a 
relatively  small  amount  of  low-toxicity  waste  to  a  site--known  as 
de  minimis  parties--can  incur  substantial  transaction  costs  during 
the  settlement  process,  possibly  exceeding  their  share  of  the 
cleanup  costs.   To  provide  relief,  the  Congress,  in  the  Superfund 
Amendments  and  Reauthorization  Act  of  1986  (SARA)  gave  the 
Environmental  Protection  Agency  (EPA)  the  authority  to  enter  into 
expedited  settlements  with  such  parties. 

De  minimis  settlors  can  be  large  or  small  companies, 
government  entities,  or  individuals.   At  some  sites,  these 
contributors  number  in  the  hundreds. 

De  minimis  settlements  can  reduce  transaction  costs  for  all 
parties  when  completed  early  because  they  end  the  involvement  of  de 
minimis  parties  and  reduce  the  number  of  parties  with  which  EPA  and 
the  major  PRPs  must  negotiate.   De  minimis  settlements  also  protect 
small  contributors  against  claims  by  other  parties  for 
contributions  toward  cleanup  related  to  matters  addressed  in  their 
settlements,  thereby  relieving  them  of  transaction  costs  they  might 
otherwise  incur  as  defendants  in  contribution  suits. 
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Nonbmdinq  Allocations  of  Responsibility 

SARA  also  provides  EPA  with  discretionary  authority  to  issue 
nonbinding  preliminary  allocations  of  responsibility  (NBAR) .   These 
are  allocations  by  EPA  to  individual  PRPs  of  a  percentage  of  total 
cleanup  costs.   NBARs  are  advisory--they  are  not  binding  on  the 
government  or  PRPs--and  "preliminary " --PRPs  can  make  adjustments  to 
them.   According  to  EPA  guidance,  the  agency  can  prepare  an  NBAR 
when  it  will  promote  settlement  and  reduce  transaction  costs, 
especially  when  a  significant  percentage  of  PRPs  at  a  site  request 
one.   However,  it'  is  EPA's  general  practice  that  PRPs  work  out 
among  themselves  questions  of  how  much  each  will  pay  toward 
settlement  at  a  site. 

Mixed  Funding 

SARA  also  authorizes  EPA  to  share  cleanup  costs  with  PRPs 
through  mixed-funding  agreements.   There  are  three  types  of  these 
agreements:   "preauthorized"  mixed-funding  agreements,  where  PRPs 
perform  the  cleanup  and  EPA  reimburses  a  portion  of  their  costs; 
mixed-work  agreements,  where  EPA  performs  a  discrete  portion  of  the 
cleanup  and  PRPs  perform  the  rest;  and  "cashout"  mixed- funding 
agreements,  where  EPA  accepts  a  cash  payment  and  agrees  to  perform 


140 


APPENDIX  I  APPENDIX  I 

the  cleanup.   Of  these  three  arrangements,  the  agency  prefers 
preauthorization  because  it  requires  the  PRP,  and  not  EPA,  to 
perform  the  cleanup.   In  addition  to  these  formal  mixed-funding 
agreements,  informal  or  "surrogate"  mixed  funding  occurs  at  sites 
whenever  EPA  agrees  to  a  settlement  for  less  than  100  percent  of 
the  costs  it  might  be  able  to  recover  from  settling  parties. 

Alternative  Dispute  Resolution 

The  Superfund  law  also  authorizes  EPA  to  use  alternative 
dispute  resolution  (ADR) ,  which  involves  a  neutral  third-party  to 
aid  in  the  resolution  of  disputes  without  litigation.   SARA 
provides  that  EPA  may  enter  into  arbitration  for  cost  recovery 
claims,  provided  the  claims  are  not  in  excess  of  $500,000.   EPA  has 
broader  authority  to  use  additional  ADR  techniques,  such  as 
mediation,  minitrials,  and  fact-finding,  to  resolve  other  disputes 
under  the  Administrative  Dispute  Resolution  Act  (P.L.  101-552)  and 
the  Executive  Order  on  Civil  Justice  Reform  (E.O.  12778)  .   The 
latter  mandates  that  attorneys  representing  the  government  utilize 
ADR  techniques  to  expedite  the  prompt  and  proper  settlement  of 
federal  disputes. 
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Introduction 

Good  morning,  Mr.  Chairman  and  members  of  the  Committee.  I  am 
Steven  Herman,  Assistant  Administrator  for  Enforcement  at  the  U.S. 
Environmental  Protection  Agency  (EPA) .  With  me  is  Pam  Hill,  Deputy 
Regional  Counsel  in  our  Region  I  office  in  Boston.  I  thank  you  for 
the  opportunity  to  speak  with  you  today  about  Superfund's  impact  on 
small  business. 

As  you  know,  the  most  fundamental  principle  of  the 
Comprehensive  Environmental  Response,  Compensation,  and  Liability 
Act,  ("Superf und")  enforcement  program  is  that  parties  responsible 
for  the  release  of  hazardous  substances  at  a  site  should  be 
responsible  for  clean-up.  To  assure  the  preservation  of  this 
principle,  Superf und  was  enacted  with  a  wide  range  of  enforcement 
provisions.  In  short,  these  provisions  permit  the  Environmental 
Protection  Agency  (EPA)  to  either  clean  up  a  site  first  and  then 
recover  its  response  costs  from  responsible  parties  later,  or  to 
issue  orders  or  enter  into  settlements  which  require  responsible 
parties  to  pay  for  the  cleanup  or  to  undertake  the  necessary 
remediation  and  other  appropriate  actions  to  clean  up  the  site. 

While  the  Superfund  enforcement  authorities  are  wide-ranging 
and  strong,  EPA  continually  seeks  to  use  them  in  a  way  that  is  fair 
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and  efficient.  In  addition,  we  have  recognized  the  impacts  of  the 
Superfund  liability  scheme  on  small  businesses  and  other  small- 
volume  waste  contributors  who  are  statutorily  responsible  for 
clean-up.  We  have  recently  modified  our  enforcement  strategies  in 
ways  which  we  believe  will  help  increase  fairness  and  efficiency 
for  these  parties.  In  addition,  this  area  is  also  a  strong  focus 
of  EPA's  Superfund  reauthorization  activities.  Through  the 
outreach  activities  that  have  been  conducted  to  date  with  various 
Superfund  stakeholders,  including  small  businesses,  EPA  has 
obtained  valuable  suggestions  for  improving  the  settlement  process. 
The  Superfund  Evaluation  Subcommittee  of  the  National  Advisory 
Council  for  Environmental  Policy  and  Technology  (NACEPT) ,  is  a 
group  of  Superfund  stakeholders,  including  small  business 
representatives  that  were  assembled  by  the  Agency  to  identify 
options  for  amending  Superfund.  This  process  is  nearing  closure 
and  provided  helpful  dialogue.  I  would  like  to  turn  now  to  a 
discussion  of  the  settlement  tools  currently  provided  in  the 
statute-i—  -w    r- 

Settlement  Tools  in  Section  122  of  CERCLA 

The  CERCLA  liability  scheme  —  strict,  usually  joint  and 
several  —  is  widely  recognized  as  a  powerful  tool  for  assuring 
proper  waste  handling  and  disposal  and  for  enforcing  the  "polluter 
pays"  principle  underlying  the  statute,  but  some  responsible 
parties,  especially  small  waste  generators,  consider  it  to  be 
unfair.  We  have  used  -our  enforcement  authority  to  obtain  the 
maximum  possible  participation  by  responsible  parties,  and  we  are 
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also  evaluating  ways  to  make  the  Superfund  enforcement  program  more 
fair  and  cost-effective.  The  starting  point  for  this  evaluation 
was  the  settlement  authorities  provided  by  Congress  in  Section  122 
of  CERCLA,  which  codified  much  of  what  the  Agency  had  followed 
under  its  own  1984  settlement  policy.  These  tools  include:  de 
minimis  settlements  —  for  small  volume  contributors  of  hazardous 
substances;  allocation  mechanisms  —  to  coalesce  the  parties  in 
reaching  agreements  as  to  their  respective  shares  of  liability;  and 
mixed  funding  arrangements  —  for  sites  where  EPA  has  determined 
that  identified  parties  should  not  bear  the  full  cost  of  cleanup. 

I  would  first  like  to  discuss  some  of  EPA's  experiences,  both 
positive  and  negative,  in  using  the  de  minimis  settlement  tools, 
provided  under  Section  122(g)  of  CERCLA.  I  will  also  outline  the 
de  minimis  strategy  that  is  part  of  our  "administrative 
improvements"  effort  which  we  believe,  based  on  our  experience  and 
industry  comments,  will  enhance  the  use  of  de  minimis  settlements. 
Lastly,  I  will  describe  for  you  how  we  are  evaluating  this  tool  as 
part  of  the  Superfund  reauthorization  process  to  insure  that  it 
will  be  used  effectively  and  eguitably  in  the  future.  Before  I 
begin,  however,  I  would  like  to  take  a  moment  to  describe  how  we 
developed  the  "administrative  improvements"  strategy. 
Administrative  Improvements  to  the  Superfund  Program 

As  the  members  of  this  Subcommittee  are  likely  aware,  on 
Wednesday,  June  23,  1993,  EPA  released  the  report  of  the  Superfund 
Administrative  Improvements  Task  Force,  an  Agency-wide  team 
established  by  Administrator  Browner  to  identify  improvements  that 
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can  be  made  in  EPA's  implementation  of  Superfund  without  changing 
CERCLA's  statutory  or  regulatory  scheme.  This  Task  Force  was 
overseen  by  the  Superfund  Steering  Committee  which  includes  members 
of  all  Headquarters  offices  involved  in  Superfund,  EPA  Regional 
offices,  and  the  Department  of  Justice. 

Some  of  the  most  important  goals  of  the  Task  Force  were  to 
promote  fairness  to  all  responsible  parties  and  to  take  steps  to 
reduce  both  government  and  private-party  transaction  costs.  Not 
surprisingly,  three  of  the  administrative  improvements  identified 
by  the  Task  Force  to  help  achieve  these  goals,  and  to  help  EPA 
better  manage  the  Superfund  program,  directly  involve  the  increased 
use  of  Section  122  settlement  tools. 
De  minimis  Settlements 

One  of  the  most  potentially  effective  provisions  of  Section 
122  grants  EPA  the  authority  to  settle  with  parties  whose 
contribution  of  hazardous  substances  at  a  site  is  minimal,  in 
volume  and  toxicity,  relative  to  other  hazardous  substances  at  the 
site.-  in  such  a  settlement,  these  small-volume  waste  contr tutors 
can  pay  their  proportional  share  of  past  and  future  response  costs, 
and  normally  pay  an  additional  premium  to  address  possible  risks, 
such  as  cost  overruns  or  remedy  failure.  To  ensure  fairness  to 
those  who  have  had  proportionately  little  involvement  with  the 
site,  EPA  is  also  authorized  to  provide  de  minimis  waste 
contributors  with  releases  from  liability  more  complete  than  those 
available  to  major  contributors. 
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Parties  who  resolve  their  liability  through  de  minimis 
settlements  are  protected  from  contribution  actions  by  other 
responsible  parties,  and  generally  have  reduced  transaction  costs. 
This,  therefore,  may  provide  de  minimis  parties  with  a  greater 
degree  of  closure  than  other  responsible  parties.  For  EPA,  which 
sometimes  faces  hundreds  of  responsible  parties  at  certain 
Superfund  sites,  de  minimis  settlements  can  eliminate  numerous 
minimal  contributors  from  negotiations  and  litigation  with  other 
parties.  These  settlements,  therefore,  save  money  and  staff 
resources,  while  the  proceeds  from  them  either  replenish  the 
Hazardous  Substances  Superfund  or  are  used  for  cleanup  at  the 
particular  site. 

EPA  has  made  substantial  use  of  its  de  minimis  settlement 
authorities,  particularly  in  recent  years.  To  date  since  1986,  EPA 
has  entered  into  105  final  de  minimis  settlements  with  over  5,200 
parties  at  71  different  sites  on  the  National  Priorities  List  of 
Superfund  sites,  the  "NPL."  More  than  half  of  these  settlements 
were  completed  during  FY  1992  and  the  first  three  quarters  of  FY 
1993.  Of  the  105  final  de  minimis  settlements,  93  involve 
generators  and  transporters  of  hazardous  substances -and  12  involve 
landowners  at  NPL  sites. 

Even  though  EPA  has  given  significant  recent  emphasis  to 
entering  into  de  minimis  settlements  where  possible,  there  are 
significant  obstacles  to  broader  use  of  this  settlement  authority. 
First,  obtaining  de  minimis  settlements  can  be  a  very  resource- 
intensive   endeavor,   and   EPA   generally   realizes   a   small 
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"enforcement"  return  on  every  dollar  spent  trying  to  secure  these 
agreements  —  dollars  that  might  otherwise  be  spent  conducting 
cleanups  with  major  waste  contributors,  enforcing  unilateral  orders 
and  consent  decrees,  and  recovering  cleanup  costs.  Second,  de 
minimis  settlements  that  are  done  early  in  the  response  process, 
and  thus  prior  to  establishing  with  certainty  what  viable  parties 
will  be  available  to  perform  or  fund  the  remedy,  also  create  the 
risk  that  EPA  will  ultimately  have  to  make  up  for  any  shortfall  in 
cost  recovery.  Also,  since  complete  volumetric  information  on 
individual  waste  contributors  is  not  available  at  most  sites,  it  is 
sometimes  difficult  to  establish  which  parties  should  be  considered 
eligible  for  a  de  minimis  settlement  and  what  share  they  should 
bear.  Third,  de  minimis  parties  frequently  assert  that  they  incur 
substantial  transaction  costs  in  forming  and  participating  in 
steering  committees  and  in  distributing  necessary  information. 

Finally,  at  several  sites,  some  parties  have  sent  even  smaller 
amounts  of  waste  than  traditional  de  minimis  candidates  have  sent. 
These  parties,  commonly  referred  to  as  "de  micromis"  or  "truly 
tiny"  parties,  are,  like  de  minimis  parties,  finding  themselves 
vulnerable  to  third-party  contribution  actions  commenced  by  major 
waste  contributors. 

These  major  waste  contributors  also  sometimes  challenge  the 
EPA  de  minimis  settlements,  increasing  the  transactions  costs  of 
the  settlements  and  significantly  delaying  their  completion. 

To  avoid  some  of  these  problems  and  promote  the  increased  use 
of   de  minimis   settlements,   EPA  has   undertaken   a   number  of 
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initiatives  to  make  the  de  minimis  settlement  process  more  flexible 
and  attractive  to  both  EPA  and  responsible  parties.  These 
initiatives  are  being  supported  in  many  instances  by  a  reallocation 
of  resources  within  the  EPA  Regional  offices  to  address  multi-party 
sites,  and  through  de  minimis  pilot  projects  to  test  innovative 
approaches  and  train  EPA  Regional  personnel  on  the  use  of  these 
settlements.  We  have  also  issued  guidelines  on  methods  to 
facilitate  early  settlement  with  de  minimis  parties  and  to 
streamline  the  de  minimis  settlement  process. 

As  part  of  the  Administrative  Improvements  initiative,  and 
-even  before  that,  EPA  has  been  working  to  make  de  minimis 
settlements  more  readily  available  to  small  waste  contributors  and 
make  them  easier  for  our  Regional  offices  to  perform  earlier.  For 
more  than  the  past  year,  EPA  Headquarters  has  been  assisting 
Regional  Offices  in  the  early  identification  of,  and  settlement 
with,  de  minimis  parties,  often  including  small  businesses. 

Addressing  the  timing  concern  directly,  on  June  2,  1992,  we 
issued  guidance  to  the  Regional  Offices  entitled  "Methodology  for 
Early  De  Minimis  Waste  Contributor  Settlements  under  CERCLA  Section 
122(g)(1)(A)."  In  this  guidance,  EPA  set  forth  procedures  for 
identifying  de  minimis  candidates  and  provided  practical  assistance 
in  developing  de  minimis  settlement  proposals  and  agreements  prior 
to  the  issuance  of  the  remedy  selection  Record  of  Decision.  On 
July  30  of  this  year,  EPA  issued  two  additional  guidances  designed 
to  further  facilitate-  settlements  with  small  parties:  (1) 
"Streamlined  Approach   for  Settlements  With  De  Minimis  Waste 
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contributors  under  CERCLA  Section  122(g)(1)(A),"  and  (2)  "Guidance 
on  CERCLA  Settlements  With  De  Micromis  Waste  Contributors."  Both 
of  these  guidances  will  make  it  easier  for  EPA  to  resolve  the 
liability  of  small  and  very  small  waste  contributors  early  on. 

One  of  the  principal  policy  changes  affected  by  the 
"Streamlined  Approach"  guidance  deals  with  the  amount  of 
information  necessary  to  make  the  statutory  determination  that  a 
party's  contribution  is  minimal  in  volume  and  toxicity  compared  to 
the  other  hazardous  substances  at  the  site.  EPA  has  already 
reached,  and  will  continue  to  seek,  fair  and  accurate  settlements 
with  de  minimis  parties  at  Superfund  sites  well  before  all  possible 
site  information  can  be  collected  and  fully  analyzed.  While  we 
believe  that  it  is  essential  to  obtain  some  information  which  links 
potential  contributors  to  a  site,  we  also  recognize  that  we  do  not 
always  have  to  conduct  a  comprehensive  search  in  order  to  provide 
information  sufficient  to  support  a  settlement;  and  we  recognize 
that  data  collection  and  analysis  at  most  Superfund  sites  can  be  a 
resource-intensive  and  time-consuming  undertaking.  To  this  end, 
the  July  30  "Streamlined  Approach"  guidance  states  very  clearly 
that  "[it]  is  no  longer  necessary  to  prepare  a  waste-in  list  or 
volumetric  ranking  before  considering  a  party's,  eligibility  for  a 
de  minimis  settlement.  To  determine  whether  a  PRP  is  eligible  for 
a  waste  contributor  de  minimis  settlement,  a  Region  need  only 
assess  the  individual  PRP's  waste  contribution  relative  to  the 
volume  of  waste  at  the- site."   We  believe  that  this  information 
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will  allow  early  settlements  which  are  still  based  upon  fair  and 
accurate  information. 

The  new  streamlined  approach  also  encourages  the  Regions  to 
offer  de  minimis  settlements  to  individual  settlers,  without 
waiting  for  a  de  minimis  group  to  form,  and  encourages  offering 
greater  assistance  to  de  minimis  parties  to  facilitate  the 
formation  of  a  de  minimis  group,  where  appropriate,  and  to 
disseminate  information.  A  methodology  is  provided  for  determining 
de  minimis  payment  values  in  appropriate  circumstances,  such  as 
when  there  is  uncertainty  about  the  total  volume  at  the  site  (and 
thus  the  individual's  percentage  contribution  is  an  estimate)  or 
uncertainty  about  the  overall  site  cost. 

On  July  30,  1993,  EPA  also  released  a  "Guidance  on  CERCLA 
Settlements  with  De  Micromis  Waste  Contributors."  The  guidance 
treats  the  de  micromis  settlement  as  a  sub-set  of  the  §122 (g)  de 
minimis  settlement  and  is  directed  at  facilitating  prompt,  low 
transaction-cost  settlements  with  parties  whose  contributions  are 
even  smaller  than  those  of  de  minimis  parties. 

The  de  micromis  guidance  explicitly  suggests  that  de  micromis 
settlements  may  be  especially  appropriate  for  such  entities  as 
small  businesses,  associations,  non-profit  organizations,  federal 
agencies  or  other  entities  that  do  not  manufacture ' or  use  large 
amounts  of  hazardous  substances  in  their  activities  and  who 
contributed  very  small  amounts  of  waste  to  the  site  but  who  may 
have  liability  as  generators  and  transporters  of  hazardous 
substances  to  a  Superfund  site.  The  Agency  describes  the  potential 
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de micromis  settler  as  a  party  who  contributed  even  less  hazardous 
substances  to  a  Superfund  site  than  the  typical  de  minimis  settler 
the  Agency  normally  considers. 

De  micromis  settlements  are  designed  to  be  more  streamlined 
than  traditional  de  minimis  settlements.  The  Regions  can  use  a 
certification  letter  and  questionnaire  to  determine  a  party's 
eligibility  for  a  de  micromis  settlement.  The  PRP  may  describe  the 
nature  and  quantity  of  the  materials  it  sent  to  the  site  in  the 
certification  and  questionnaire  and  the  Region  may  then  use  this 
information  to  determine  whether  the  PRP  is  eligible  for  a  de 
micromis  settlement.  The  de  micromis  guidance  recommends  using  a 
matrix  to  calculate  the  de  micromis  settler's  payment.  The  matrix 
uses  a  mathematical  proportion  of  the  percentage  of  the  settler's 
waste  contribution  to  the  site  compared  to  the  total  estimated  site 
clean  up  costs.  The  de  micromis  settler's  payment  does  not  include 
a  premium  or  orphan  share.  Other  factors,  such  as  toxicity  and 
mobility,  can  also  be  taken  into  account  when  calculating  the 
settlement  amount  for  MSW  (municipal  solid  waste)  and  industrial 
trash  contributions.  The  Agency  can  also  reduce  the  payment  amount 
based  on  a  party's  financial  condition.  These  factors  can  reduce 
the  de  micromis  settlement  amount  below  those  typically  offered  to 
other  small  contribution  settlers  at  Superfund  sites! 

The  benefits  of  the  de  micromis  settlement  also  include  an 
immediately  effective  covenant  not  to  sue  for  past  and  future 
liability  and  contribution  protection  from  other  third  party 
lawsuits.   The  reopener  is  also  limited.   The  settlement  can  only 
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be  reopened  for  new  information  showing  the  party  does  not  qualify 
for  the  de  micromis  settlement. 

The  Agency  can  offer  the  de  micromis  settlement  at  any  time 
during  the  site  clean-up  process  where  it  has  sufficient 
information  to  make  the  de  micromis  settlement  calculations.  The 
Agency  has  the  discretion  to  offer  de  micromis  settlements  early  in 
the  clean-up  process  or  to  wait  until  a  party  requests  a  de 
micromis  settlement.  The  Agency  can  also  offer  a  de  micromis 
settlement  to  qualifying  parties  threatened  with  subsequent 
contribution  actions. 

The  de  micromis  settlement  process  further  streamlines  the  de 
minimis  settlement  procedures  by  minimizing  the  amount  of 
information  required  to  determine  whether  a  PRP  is  a  de  micromis 
party.  Since  the  de  micromis  settlement  offers  are  non-negotiable, 
PRPs  are  not  required  to  form  steering  committees  to  negotiate  with 
EPA.  Furthermore,  the  government  also  plans  to  expedite  internal 
review  of  de  micromis  settlements. 

EPA  will  vigorously  pursue  small  contributor  settlements.  It 
has  announced  its  goal  of  35  de  minimis  settlements  in  FY  94.  To 
reach  this  figure,  the  Regional  Offices  determined  initial 
estimates  of  potential  candidates  for  de  minimis  settlements  and  of 
resource  estimates  for  such  settlements  during  this  time  period. 
EPA  then  selected  a  goal  of  35  settlements,  which  we  believe  is 
attainable  but  which  will  place  considerable  resource  demands  on 
the  Regional  offices. 
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The  total  number  of  PRPs  at  all  Superfund  sites  and  the  total 
number  of  eligible  de  minimis  parties  are  constantly  changing 
numbers,  and  we  do  not  have  any  accurate  way  to  compare  these 
changing  numbers  with  the  goal  of  3  5  de  minimis  settlements. 
However,  we  will  closely  track  the  total  number  of  PRPs  with  whom 
we  settle  in  a  de  minimis  or  de  micromis  settlement. 

In  targeting  our  FY  94  goal,  EPA  has  not  conducted  a  survey  of 
all  NPL  sites  solely  to  identify  the  best  de  minimis  candidates. 
However,  as  the  Regions  develop  and  implement  an  enforcement 
strategy  at  each  Superfund  site,  they  consider  whether  that  site  is 
appropriate  for  a  de  minimis  settlement.  In  addition,  and  in 
response  to  the  Superfund  Administrative  Improvements  Task  Force 
report  and  follow  up,  each  Region  has  examined  their  Superfund 
sites  and  has  identified  the  best  candidates  for  de  minimis 
settlements  in  FY  1994. 

All  ten  EPA  Regional  Offices  are  aware  of  and  supportive  of 
the  Headquarters  interest  in  increased  use  of  de  minimis 
settlements.  All  ten  Regional  Offices  have  completed  or.  plan  to 
complete  specific  de  minimis  settlements  as  part  of  their  overall 
Regional  Superfund  enforcement  strategy,  and  all  Regions  are 
pursuing  de  minimis  settlements  during  FY  94.  The  Regions  will  use 
this  tool  on  a  consistent  basis  and  we  have  added  a  de  minimis/de 
micromis  target  to  the  SCAP  and  STAR  targets  by  which  Regional 
performance  is  internally  assessed  for  annual  resource  distribution 
purposes . 
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Thus  far,  there  is  no  indication  of  any  inconsistent 
application  of  the  de  minimis  guidance.  While  there  are  regional 
differences  in  the  total  number  of  settlements,  these  differences 
are  often  consistent  with  the  total  average  number  of  enforcement 
actions  brought  in  each  Region.  Also,  site  characteristics  differ 
dramatically  from  Region  to  Region  —  some  Regions  have  numerous 
sites  with  multiple  parties  and  multiple  small  contributors,  while 
other  Regions  have  far  fewer  sites  and  sites  with  fewer  parties. 

To  help  insure  that  we  attain  the  goals  of  increased  use  of  de 
minimis  settlements,  we  have  also  established  a  De  Minimis  Tracking 
Task  Force,  including  representatives  of  Headquarters  and  the 
Department  of  Justice.  This  task  force  will  help  make  sure  that 
the  de  minimis  settlements  remain  on  track,  and,  as  part  of  that 
effort,  will  help  bring  to  speedy  resolution  enforcement  policy 
issues  which  arise  in  connection  with  the  settlement  negotiations. 

In  conclusion,  we  believe  that  the  Agency  has  achieved 
substantial  success  through  the  use  of  the  settlement  tools  in 
Section  122  of  CERCLA,  especially  de  minimis  settlements,  and  we 
feel  that  our  ongoing  administrative  improvements  strategy  will 
continue  to  reap  benefits  envisioned  by  the  Congress  in  adopting 
Superfund.  We  will  also  continue  to  evaluate  the  use  of  the  de 
minimis  settlement  authorities  to  help  determine  whether  these 
authorities  can  be  improved  further  by  either  administrative  or 
legislative  actions.  We  hope  that  our  use  of  these  enforcement  and 
settlement  authorities,  will   be   fair  and   equitable   to  small 
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-  14  - 
businesses  and  to  other  participants  in  the  hazardous  waste  cleanup 
process. 

This  concludes  my  prepared  statement.  I  thank  you  for 
inviting  me  to  speak  with  you  today,  and  I  will  be  happy  to  answer 
any  questions  that  you  may  have. 

******* 
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Responses  to  questions  to  Steven  A.  Herman.  Assistant 
Administrator  for  Enforcement,  US  EPA,  at  the  hearing  of  the 
Subcommittee  on  Rural  Enterprises,  Exports,  and  the  Environment 
of  the  House  Small  Business  Committee  on  September  28.  1993 

November  8,  1993 

QUESTION  #   l:   How  many  small  businesses  are  affected  at  the  35 
Superfund  sites  which  EPA  has  targeted  for  <Je.  minimis  settlements 
during  Fiscal  Year  1994?   [Insert  to  Hearing  transcript,  p.  25] 


ANSWER:   Most  of  the  Superfund  sites  now  targeted  for  d_e  minimis 
settlements  during  this  fiscal  year  are  still  in  the  early  stages 
of  enforcement  strategy  development  or  negotiations,  and  in  most 
cases,  settlement  offers  have  not  yet  been  sent  out.   In 
addition,  the  Regional  Offices  may  change  the  sites  which  have 
now  been  proposed  for  &e   minimis  settlements  if  those  sites  do 
not  appear  later  to  be  feasible  candidates  for  settlements. 
Therefore,  at  this  time  we  have  very  little  information  on  which 
to  predict  the  number  and  types  of  parties  which  might  be 
involved  in  these  settlements . 

Although  we  anticipate  that  a  large  number  of  small  businesses 
settle  as  de  minimis  parties,  this  is  not  the  type  of  information 
that  EPA  gathers.   Section  122(g)  of  CERCLA  provides  a  mechanism 
for  settling  with  parties  whose  contribution  to  a  Superfund  site 
is  minimal  in  its  volume  and  toxicity.   Since  the  statute's  focus 
is  on  the  size  of  a  party's  contribution,  rather  than  the  size  of 
the  party,  these  settlements  apply  equally  to  small  businesses  as 
well  as  Fortune  500  companies.   We  do  have  some  data  on  the 
number  of  Fortune  500  companies  that  have  been  involved  in  de 
minimis  settlements  --  determining  this  involves  the  simple  task 
of  cross-referencing  the  known  list  of  these  companies  against 
the  list  of  settlers.   However,  tracking  the  number  of  small 
businesses  is  much  more  complicated,  given  that  what  constitutes 
a  small  business  under  13  C.F.R.  Part  121  varies  depending  on  the 
industry. 
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Responses  to  questions  to  Steven  A.  Herman.  Assistant 
Administrator  for  Enforcement,  US  EPA  at  the  hearing  of  the 
Subcommittee  of  Rural  Enterprises,  Exports,  and  the  Environment 
of  the  House  Small  Business  Committee  on  September  28.  1993 

November  8,  1993 

QUESTION  ft  2:   Of  the  35  Superfund  sites  which  EPA  has  proposed 
as  candidates  for  jje.  minimis  settlements  during  Fiscal  Year  1994, 
how  are  those  sites  divided  among  the  EPA  Regions?   [Insert  to 
Hearing  transcript,  p.  33] 


ANSWER:   The  following  is  the  proposed  Regional  distribution  of 
the  35  sites  which  have  been  identified  for  d£  minimis 
settlements  during  this  fiscal  year: 

Region  I  -  l 

Region  II  -  6 

Region  III  -  5 

Region  IV  -  5 

Region  V  -  9 

Region  VI  -  2 

Region  VII  -  2 

Region  VIII  -  2 

Region  IX  -  3 

Although  we  plan  to  meet  our  goal  of  35  de_  minimis 
settlements,  during  the  year  the  Regions  may  change  the  specific 
sites  selected  for  such  settlements. 
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Responses  to  questions  to  Steven  A.  Herman.  Assistant 
Administrator  for  Enforcement,  US  EPA  at  the  hearing  of  the 
Subcommittee  of  Rural  Enterprises,  Exports,  and  the  Environment 
of  the  House  Small  Business  Committee  on  September  28.  1993 

November  8,  1993 

QUESTION  #  3 :   What  is  the  average  amount  of  time  it  takes  from 
the  date  a  potential  settling  party  receives  a  letter  from  EPA 
proposing  a  settlement  and  the  date  the  settlement  is  completed? 
[Insert  to  Hearing  transcript,  pp.  42-43] 


ANSWER:   The  Agency  has  not  assembled  data  on  the  amount  of  time 
the  de  minimis  settlement  process  has  taken  in  the  past,  and, 
therefore,  we  cannot  estimate  the  average  amount  of  time  this 
process  takes.   In  addition,  each  site  settlement  process  is 
unique  and  the  settlement  times  will  vary  widely.   However,  we 
understand  GAO  has  provided  the  Committee  with  the  November  1992 
Administrative  Conference  study  of  de  minimis  settlements  under 
Superfund  which  contains  numerous  data  elements  relating  to  de 
minimis  settlements.   Although  we  cannot  attest  to  the  accuracy 
of  the  data,  the  report  does  estimate  the  average  time  the 
settlement  process  took  at  the  sample  of  sites  examined  by  the 
authors . 
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